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PORT OF NEWPORT COMMISSION SPECIAL MEETING AGENDA 
Tuesday, June 27, 2017, 6:00 pm 

Yaquina Bay Yacht Club 
750 SE Bay Boulevard 

Newport, OR 97365 
 

I. Call to Order ......................................................................................................................... 6:00 
II. ITSF Related Correspondence 

A. ILWU Public Records Request ............................................................................... 6:02 ...... p 3 
B. Midwater Trawlers Cooperative Letter to Port Commission .................................. 6:05 ...... p 7 

III. Public Comment ................................................................................................................... 6:08 
IV. General Manager’s Report and Recommendation ................................................................ 6:20 ...... p 13 
V. International Terminal Shipping Facility ............................................................................. 6:30 

1.  Terminal Usage Resolutions .............................................................................  ...... p 19 
2.  Agreement with Silvan Forestry for capital contribution ..................................  ...... p 25 
3.  Lease with Teevin Bros. for 9-acre parcel .........................................................  ...... p 37 
4. Three Party Agreement w/ Silvan, Teevin and Port ..........................................  ...... p 49 
5.  Agreement with Rondys for easements and property management ..................  ...... p 55 
6.  Scope of Work and Contract with Stuntzner Engineering for engineering/project .. p 127  
7. Resolution Accepting State of Oregon IFA loan ...............................................  ...... p 169 

VI. Public Comment ................................................................................................................... 6:45 
VII. Adjournment ...................................................................................................................7:00 

Regular meetings are scheduled for the fourth Tuesday of every month at 6:00 p.m. 
 

The Yaquina Bay Yacht Club is accessible to people with disabilities.  A request for an interpreter for the hearing impaired or for 
other accommodations for persons with disabilities should be made at least 48 hours in advance of the meeting to Port of Newport 

Administration Office at 541-265-7758. 
 

-###- 
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JUN/21/2017/WED 01:44 PM ILWU Longshore Div FAX No. 415 77 5 9 783 P, OOl 

Port Staff: All Records Request Fonns, along with Port Response Fonn1-, alll flied with the Custodian of R,ecords/Admlnlstralive Assistant,

PUBLIC RECORDS REQUEST FORM* 

.Attention: Custodian of Records 
600 SE Bay Boulovan:I Newport, OR 97365 
541-265-7758 / 541-265-4235 Fax 

khewitt@portofnewpart.com 

"The Port will not recognize/accept any other means of public records re.quest pursuant to Resolution 2016..04. 

Requester Information (Please print clearly): 
Name: Request Date: 
Kirsten ·Donovan 6/16/2017 
Malling Address: 
Coast Longshore Division, 1188 Franklin St. San Francisco 94109 
Daytime ?hone: Emall Address: klrsten.donovan@ilwu.org 
415-775-0533, x138 Fax Number: 

• Preferred method of contact I IMall I !Phone ll""IEmall 
Is this request related to a lawsuit in which the Port of Newport Is. a party, or a tort claims notice flied with the Port of 
Newport?0Yes [a No
If ves, claimant name and Incident dale: 

Description of Records Requested: (oe�n:::ribe in detall Iha type afdocun,a�t. date, author, title, etc. If you need mon,

room, plaasa attach 111ddlllonal shaat(s). P(aaaa Indicate If you wam to Inspect the records or If you need eertified copies of the records. If no 
Indication Is mada, regular copies WIii ha provided): .. 
List emailed to khewitt@portofnewport.com and kgreenwood@portofnewport.com 

A\� (144-Ad,\,ed • 

Coples may be fumlshad without charge or at a substantially muced fee if the General Mal'lagar datarmtnas that tho waiver or naductlon of 
!teas Is In tha public lntDrOSt because making th_e raconl available primarily benefits and will ba di&bibut.d to Iha public at large, not am 
indMdual or group. 

Does this request prlmarlly benefit Iha general publfc'.? D Yes @No If ye9, please describe 1he parti�lar or speclflc publlc benefit below: 

Preferred method of receiving the described records: �Mail 0Emall 0Fax ·F . ed 11 Note: Additional charges may be assessed (e.a. Dostaqe or staff time for faxing material). :es are review annua y.
The Port will respond to your request as soon as pracUcable and without unreasonable delay. • If the estimated costs Involved In fulfilling your request exceed $25, the Port will advise you of the estimated costs and

require your approval before beginning the request.• If the fee estimate exceeds $100, a 60% deposit may be required to begin work .• Full payment of the total amount of costs Incurred Is required befara the public records are Inspected or copies are
released.

I HA VE READ AND AGREE TO COMPLY WITH THE ABOVE CONDITIONS, and further agree to pay the costs 
associated with fulfilling 1hls Publlc Records Request according to the conditions as set forth above. These costs may 
Include the cost of searching for records, reviewing records to redact exempt material, supervising the Inspection of 
records, copying records, certifying records and mailing records. I agree to-pay a maximum of $25 without further 

::::�ofReq�-----------

Reference: ResoluUon 2015-04 Public Record8 Polley; Reeolution 2015-08 Setting Rates, Fees & Charges.

Date: __...b,,_,,/-=-2--1-
l /
__,_

J....1.L..'7=_ 
r t . 
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Midwater Trawlers Cooperative 

2017 Membership 

 

F/V Bay Islander – Kurt Cochran 

F/V Excalibur – Mike Retherford 

F/V Excalibur II – Kent Leslie & Bill Jacobson 

F/V Gold Rush – Don Ashley & Bert Ashley 

F/V Golden Pisces – Dennis McMannus 

F/V Grumpy J – Pacific Seafoods 

F/V Leslie Lee – Dan Hall 

F/V Lisa Melinda – Dave Smith & Jerry Bates 

F/V Majesty – Trident Seafoods 

F/V Marathon – Kurt Cochran 

F/V Michelle Renee – Stoian Iankov 

F/V Miss Berdie – Stan Schones & Tom Stam 

F/V Miss Sarah – Todd Whaley 

F/V Miss Sue – Jim Seavers 

F/V Muir Milach – Aleutian Spray Fisheries 

F/V Northern Ram – Trident Seafoods 

F/V Pacific – Mark Cooper & Chris Cooper 

F/V Pacific Future – Pacific Seafoods 

F/V Pacific Ram – Trident Seafoods 

F/V Pacific Storm – Skip Woodard 

F/V Pegasus – Brian North 

F/V Perseverance – Mark Cooper & Chris Cooper 

F/V Predator – Mark Cooper & Chris Cooper 

F/V Raven – Robert Smith & Lyle Yeck 

F/V Seadawn – Fred Yeck 

F/V Seeker – Jim Seavers 
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O L D  B U S I N E S S  A G E N D A  I T E M  
 

 
    

DATE:   6/27/2017 

RE:  International Terminal Shipping Facility / Summary and Recommendation 

TO:  Port of Newport Board of Commissioners 

ISSUED BY:  Kevin Greenwood, General Manager 
    

 
BACKGROUND  
 
In the mid-90s, Don Mann, the newly hired General Manager for the Port, learned that bunker crude oil was 
seeping from the hulls of two old concrete WWII boats that served as the foundation for the aging and dilapidated 
terminal. The community rallied and in 2006 the district voters passed a General Obligation (GO) measure in the 
amount of $15-million to remediate the environmental issues surrounding the terminal and to rebuild a facility that 
could serve both the commercial fishing fleet and deep draft shipping. 
 
In the final design, the west berth was designed to accommodate larger (600-ft.) handysize vessels and the east 
berth was designed to serve fishing vessels when handysize vessels were in port. The intent was that the entire 
terminal would be multi-use and that there would be no exclusivity either for fishing or for shipping. 
 
Unfortunately, even after the GO bonds and grants, the Port still had to incur additional debt to finance what 
ultimately became a $28-million project. As of last fiscal year, the Port still has more than $5-million in outstanding 
traditional debt (separate from the GO bonds), totaling $441,000 in annual debt payments. Operations at the 
terminal add another $162,000 (1 employee, materials and services) for a total annual expense of $603,000. The 
current commercial fishing fleet – consisting of mid-water trawlers, distant water fleet and some larger local 
vessels – have been the primary user of the terminal. They do pay fees for moorage and services totaling 
$380,000. But even with those revenues, the port loses over $200,000 annually on the business operation. 
Clearly, what the current users pay does not cover the expenses to run the terminal. Commissions for over a 
decade understood that shipping was the best opportunity for the port to generate significant tariff revenue 
($100,000+ gross income per vessel) to cover the debt for the terminal but, perhaps more importantly, provide a 
long-term revenue stream for repairing and replacing the port’s aging commercial fishing docks which totals tens 
of millions of dollars. 
 
In 2006, fishing and shipping interests joined together to pass the GO bond, but it has been more difficult to find 
common ground on operational issues, the biggest issue being priority time usage and exclusivity. In recent 
months, members of the commission and management have met with the Midwater Trawlers Cooperative (MTC) 
and the Port has hosted two Terminal Users Group (TUG) meetings to get feedback from the users for 
development of an operations plan. All have agreed that these meetings should have been done months, if not 
years, ago in anticipation of shipping returning to Newport. 
 
Since 2005, staff has worked to develop financing documents to complete the Commission’s number one goal of 
developing a shipping facility at McLean Point. The Commission has given me feedback and Commission liaisons 
Walter Chuck and Ken Brown (and David Jincks before that) have given me direction on the shipping facility and 
the documents presented this evening. 
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POINTS IN FAVOR OF MOVING FORWARD 
  
$2MM TIGER grant:    

• The Port received a $2-million US Dept. of Transportation grant in October 2015 with significant support 
of our state and federal legislators. 

• TIGER grants are extremely rare to obtain and in the history of the program, a grant has never been 
returned. 

• Returning grant could jeopardize the Port’s efforts in obtaining future grants. 
    
Project Has Been #1 Goal of Commission since 2014:    

• As part of the Port’s Strategic Business and Capital Facility Plan annual review, the Commission adopts a 
list of priority capital projects used to determine budget goals. 

• In each of the last few years, the ITSF has continued to be the #1 priority and is listed as the Port’s top 
priority in its Strategic Business Plan contract with the state or Oregon. 

    
Takes Advantage of Multi-Use Facility:    

• Many felt that the use of the west berth would have priority for shipping use while the east berth would be 
priority for fishing services. 

    
Holds up Port’s Promise from 2006 GO Bonds:    

• Environmental remediation and fishing access has been upheld. This would bring shipping back as 
promised. 

    
Provides an opportunity for new and significant income for Port maintenance:    

• Plan would decrease losses in first full year and provide hundreds of thousands of dollars in future 
revenue in 6 to 8 years. 

    
Current fees generated by MTC and fishing users don’t cover costs:    

• Fees and charges generated by the users don’t cover the costs to operate the facility. 
• As much as $200,000 a year has been pulled from positive net income from the South Beach marina and 

RV Park to subsidize the terminal. 
    
Benefit to Undeveloped Property at McLean Point:    

• Provides the opportunity for the Hall Family to begin plans to develop a maritime industrial park that 
would add warehousing to support water dependent uses. 

• Cleans up and mitigates dredge spoils placed on lease land that would need to be dealt with when the 
Hall Family was ready to develop their property. 

    
Feasibility study shows adequate supply of timber:    

• 2016 plan identifies 30 year sustainable market on privately held lands for timber. 
• Provides opportunities for other barge traffic. 
• Export market bottomed out a few years ago and market appears to be recovering. 

    
Public Private Partnership:    

• Silvan Forestry is willing to put up unsecured investment ($2.5-million) that is only repaid if shipments 
occur. 

    
Last Opportunity for Shipping in Newport:    

• Current land use and building permits will expire in 6-months and without private partners willing to help 
finance the project. To restart the process will be expensive and time consuming. 
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POINTS IN FAVOR OF STOPPING OR POSTPONING PROCESS 
  
Project was Dead in early 2017. Rush to Save?  

• In October 2015, Congressman Schrader’s office informed the Port that it had received a coveted $2-
million Transportation Investment Generating Economic Recovery (TIGER) grant. This was a shot in the 
arm and the original grant application noted that the award would leverage state and local partnerships 
(i.e. other grants) to complete the financing. Staff worked in earnest to complete a number of additional 
grant applications. 

• In May 2016, the Port, having learned that its $4-million ConnectOregon application was not viewed 
favorably, approved applying for a $2-million IFA loan to be used as leverage for other grant applications. 
The initial approval was to use the loan to leverage other grant opportunities and the hope was that the 
Port would not have to incur the debt. 

• At this time, staff recommended a limit of $2-million in debt service to ensure that there would be 
adequate cash flow to cover other port projects besides new debt service. 

• The Port applied twice with the US Commerce Economic Development Administration (EDA) for a $2.2-
million grant before those applications were rejected as well. It was in January of 2017, that I felt that we 
had ran out of options to complete the financing and this chapter to see shipping return to Newport 
seemed to be closed. 

• On February 15, however, Teevin Bros. introduced us to Silvan Forestry, a Chinese-sponsored company 
located in Bellevue, Wash. who offered to “invest” $2.5-million into the project. Negotiations commenced 
through the spring to come to some sort of agreement while keeping the TIGER grant from being pulled. 

• Though I have worked in earnest to get a good deal with Silvan, clearly as each subsequent round of 
grant funding was rejected, obtaining an equally beneficial deal for the port became less and less of a 
reality. 

Most recent financing proposal is less profitable and longer payback schedule:    
• The original plan – funded entirely by grants – still had costs. There would have been a need for an 

additional employee, set asides for maintenance dredging and asphalt repair, some loss of revenue from 
the fishing users, and administrative/operational costs related to each individual shipment. But even with 
those costs, on a typical year the Port could have cleared hundreds of thousands dollars, more than 
covered the ancient debt service and made significant improvements to commercial fishing docks almost 
immediately. There would have been ample contingency to stave off negative impacts from cyclical 
market adjustments realized by any commodity market. 

• As pressure from Hampton Lumber and others made the ConnectOregon applications a political hot 
potato, the port’s original “profit” margin began to erode. 

• The debt service on the IFA loan was almost $120,000 annually for 25 years; more than one shipment. 
• The most recent Silvan arrangement included a 50% reduction in tariffs for six to eight years, clearing 

only $50,000 annually until Silvan’s loan was paid off through the tariff reduction abatement. 
• This current plan makes the potential for negative market conditions much more dangerous for the Port 

and slow market years (i.e. less than six shipments) would require the Port to make up the difference 
through positive net income from the RV Park or other cash reserves from the General or NOAA Fund. 

Concerns about ongoing or increased dredging and whether models adequately cover those costs:    
• Another area that has come up is the cost and frequency of dredging and the importance of the 35-foot 

draft at the west terminal berth and where those dredge spoils will be placed. Handysize vessels shipping 
4.8-5.2 million board feet of timber need 35-feet to leave Yaquina Bay on a high tide. 

• The Port used left over terminal construction dollars to complete dredging to 35-feet in December 2014 
and placed the dredge spoils at McLean Point. 

• After a recent physical survey, the berth needs to have approximately 5,000 cubic yards removed to meet 
the Handysize draft requirements. Based upon historical information, I anticipate dredging the berth and 
dewatering on the McLean Point site to cost $200,000. Permits are currently being obtained. 
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• That by itself seems reasonable; our maintenance reserves of $100k a year would cover that cost. 
However, it doesn’t take into account that our McLean Point dredge disposal site would not exist after 
shipping occurs due to the development of the proposed maritime industrial park at McLean Point. All 
future dredge spoils would need to be pumped or trucked to the NOAA site in South Beach. Efforts to 
generate cost estimates for that have been unsuccessful, though trucking the spoils to Mt. NOAA (or 
elsewhere) could cost an additional $78,000. That additional cost would require an increase in the 
maintenance set aside and decrease the amount available for projects. 

Prolonged negotiations has increased cost estimates and delayed shipments: 
• We have lost the opportunity to begin shipping this winter. 
• After a recent discussion with the Port’s engineer, even if contracts were to be approved by the end of 

June, construction would not be completed until next spring. 
• In addition, Stuntzner Engineering out of Coos Bay, Oregon, has been working out of contract on this to 

assist in the development of easements, final plans, cost estimates and scheduling updates. No further 
action (i.e. submitting plans to contractors to receive bids for the project) can take place until Stuntzner’s 
contract is approved. 

• At this point, the construction window is closing and the costs are increasing and the Port would be 
responsible for covering any additional costs. 

Several issues in the Silvan/Teevin agreements do not benefit the Port: 
• One, Silvan was unwilling to guarantee minimum shipments. 
• Two, Silvan would not place their contribution in an escrow account. 
• Three, the value of the facility and land, when completed, would be worth approximately $3-4 million. 

Normally a land manager would like to see a 10% annual return on its asset. It’s not unusual to see 
subsidized rents for leases generating tariffs, but $60k a year on a multi-million dollar asset is a significant 
subsidy. 

• Four, set aside periods in proposed resolution conflict with the Silvan’s priority use of West berth stated in 
agreement. 

Lack of consensus on current board; new commission coming on board: 
• There is not consensus on the current board and the newly elected board members ran in part to protect 

fishing interests currently using the terminal. 
• Current commission should allow next commission to vote on proposals. 

Lack of MTC consensus and buy-in: 
• The Port has met in earnest with members of the fishing community in recent months, and at the June 9th 

Terminal Users Group (TUG) meeting the Midwater Trawlers Coop (MTC) demanded that the Port secure 
the full use of the terminal (both east and west berths plus full use of the tarmac) for four months 
(November, December, April and May) during the fleet’s high-use period. 

• Shippers have insisted that they need one shipment in early November. Silvan has indicated they could 
take December off before another shipment in mid-January. Black out period should be included in Silvan 
agreement. 

• It should be noted that even when a Handysize vessel is in Port at the west berth, Fishing vessels would 
have access to the east berth for services. Fishing vessels would not be able to moor at the west berth 
during ship loading. 

• MTC and the fishing community have expressed concern about impacts and decreasing footprint for 
larger fishing vessels. 

• With vessel sizes getting wider and longer, and the existing port infrastructure becoming less and less 
stable, there are fewer and fewer spaces for fishing vessels longer than 80-feet to moor. 

• The terminal has become moorage for the larger fishing vessels which takes the pressure off of mid-size 
and smaller commercial fishing vessels moored at Port Docks three, five and seven. 
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• I will be recommending that with this chapter of shipping closed, the Port Commission should review the 
rate structure for the use of the terminal by large vessels during their high use periods. The Terminal 
loses over $200,000 a year and rates should be adjusted to make up that loss by the larger fishing 
vessels. 

 
OPTIONS FOR THE BOARD 
 
Reject Contracts and Process 

• Contracts/sample resolutions at this time have not been fully coordinated between the parties. Issues as 
of Thursday, June 22nd continue to be discussed. 
o Silvan agreement conflicts with resolution 
o Silvan agreement does not include set aside period and continues to reference priority to west berth. 
o In response to pursuing winter weather protection time for vessels less than 125-ft., Teevin will be 

pursuing additional land to lease from Hall Family. Those agreements have not been obtained. 
• Close this chapter for shipping on Yaquina Bay. 
• SAMPLE MOTION: “…TO DISCONTINUE THE PROCESS, REJECT ALL CONTRACTS AND PAY ALL 

CONTRACTORS TO COMPLETE CURRENT WORK.” 
• Budget Implications: 

o Engineer would need to be paid $30,000 for work to develop easements and plan development. 
o Port has spent nearly $90,000 on soft costs related to grant development, surveys, reports to develop 

the shipping facility. 

Approve Contracts 
• Documents could be approved but there are unresolved issues between the sample resolutions and 

Silvan agreements. Those issues could ensnare the Port in legal battles about a resolution contradicting a 
contract. 

• If this Commission did approve the contracts and the bid documents were released to General 
Contractors, the next Commission could “reject all bids” and, in essence, kill the project at that time. This 
would also be the solution, if the bids came in over budget. 

• SAMPLE MOTION: “…TO APPROVE ALL CONTRACTS AND PROCEED WITH THE PROJECT.” 
• Budget Implications: 

o Port would pay the $30,000 to complete final plans and proceed with bid process. 
o Reimbursements would not occur until a General Contractor was selected and under contract. 

Postpone Vote Until Consensus with MTC/Financial Partners Can Be Reached and More Coordinated 
Terms can be negotiated 

• The Commission may table the vote until further negotiations with both current users and financial 
partners produce more secure understanding. 
o Continue to work with MTC to find compromise on scheduling with the aim of developing an 

agreement between Silvan/Teevin and MTC. 
o Continue to work with Silvan/Teevin and encourage additional land lease with Hall Family. 

• There are two additional variations: 
o Consider putting bids out and getting contractors to submit bids during the interim. This would allow 

costs to be known. Would cost $30k to proceed. 
o Put off putting bids out until other issues are resolved. Stop current work with engineer. 

• SAMPLE MOTION: “…TO TABLE DISCUSION UNTIL CONSENSUS WITH USERS CAN BE 
COMMEMORATED IN A MULTI-PARTY AGREEMENT.” 

• Budget Implications: 
o Engineer would stop current work until contract was approved. 
o TIGER contract states that construction needs to be started by mid-September.  
o Postponing delays construction and potentially increases costs. 
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Postpone Vote Until New Commission Takes Office 
• Similar to the previous option, but focuses on the newly elected officials compared to the quality of the 

agreements. 
• SAMPLE MOTION: “… TO TABLE DISCUSSION UNTIL NEW COMMISSION TAKES OFFICE” 
• Previous options would still be considered. 

GENERAL MANAGER’S RECOMMENDATION 
 
I WOULD RECOMMEND THAT A COMMISSIONER MAKE A MOTION TO POSTPONE VOTE UNTIL 
CONSENSUS WITH THE MIDWATER TRAWLERS AND FINANCIAL PARTNERS CAN BE REACHED AND 
MORE COORDINATED TERMS CAN BE NEGOTIATED. 
 
 

-###- 
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FROM: Commissioner Lamerdin 
TO: Port of Newport Commission 
DATE: 6/21/2017 
 
Resolution 1: 
 
The Newport International Terminal is a facility funded by the public to support a 
diversity of users.  The operation and scheduling of activities at the Newport 
International Terminal rests exclusively with the Port of Newport.  It is universally 
acknowledged that the winter months on the Oregon Coast present significant 
challenges to vessel operators given the potential for inclement weather.  To help 
address these challenges as well as the operational needs of local vessel owners, I 
move that the Port of Newport adopt a resolution that prioritizes the pier space 
available to vessels at the Newport International Terminal between the first full 
week of November through the first full week of January.  In that time period, both 
the east and west berths will be prioritized to accommodate as many vessels as 
possible.  The highest priority will be given to vessels 125’ or shorter.  Vessels over 
this length will be required to find alternative mooring locations during this time 
period.  Exceptions to this policy will only be considered on a case-by-case basis and 
must be submitted to the Port Commission in writing by Port of Newport staff.  A 
unanimous vote by the Port Commissioners would be required to grant an exception 
to this policy. 
 
Resolution 2: 
 
As stated in earlier resolutions to this commission, the Newport International 
Terminal is a facility funded by the public to support a diversity of users.   The Port 
of Newport acknowledges the importance of available pier face in effectively 
accommodating the greatest number of users.  The Port of Newport also recognizes 
the dynamic nature of vessel operations and appreciates the need for all users of the 
Newport International Terminal to have advanced notice when a single user will 
occupy significant portions of the facility.  To help address this concern, I move that 
the Port of Newport adopt a resolution requiring any perspective user of the 
Newport International Terminal who intends to occupy a majority (51%) of either 
continuous pier face or lay down area, provide a written request to the Port of 
Newport with a minimum of 21 days of advance notice prior to their arrival.  
Exceptions to this policy will only be considered on a case-by-case basis and must be 
submitted to the Port Commission in writing by Port of Newport staff.  A unanimous 
vote by the Port Commissioners would be required to grant an exception to this 
policy.  Exceptions to this policy will be granted in emergency situations where the 
safety of sea-going personnel, the vessel or the environment are in jeopardy.  
 

-###- 
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O L D  B U S I N E S S  A G E N D A  I T E M  
 

 
    

DATE:   6/27/2017 

RE:  Contract Review 

TO:  Port of Newport Board of Commissioners 

ISSUED BY:  Kevin Greenwood, General Manager 
    

 
SILVAN FINANCING AGREEMENT 
 
Pg. 2 – PROJECT. Describes the project including the infrastructure improvements being made. Also notes that 
we’ll keep access open between the Teevin parcel and the terminal, and keep our permits in good order. 
Pg. 3 – FUNDING. 2.1. Describes Silvan’s $2.5-million contribution. Funding is disbursed to the Port on a pro-
rated basis (38.8%) along with the TIGER grant (30.6%) and IFA loan (30.6%). Notes that the Port will be 
reimbursed within 30 days. NOTE: Silvan objected to placing funds in escrow account. 
Pg. 3 – FUNDING. 2.2. Port is paying a flat $60,000 a year for the use of Silvan money. There is a performance 
bond, which would be included in the General Contractor’s agreement. NOTE: Silvan has yet to confirm that they 
agree with this pass through of the GC bond. 
Pg. 3 – FUNDING. 2.2.3. Port needs to ensure that Teevin and Silvan have access to west berth. NOTE: This 
conflicts with the terminal use Resolution 1 identifying a priority for vessels less than 125’ during two months 
during the winter.  
Pg. 3 – FUNDING. 2.3. Port responsible for expenditures over $6.5MM. Dredging not included and is reason for 
extra $250,000 transfer from NOAA in case dredging is needed this year. 
Pg. 3 – FUNDING. 2.4. Only funds that are required to be used to reimburse Silvan is from tariffs placed in 
“Restricted Fund”. 
Pg. 3 – FUNDING. 2.5. Describes “Restricted Fund”. Includes all tariffs related to Silvan-related shipping and 
wharfage fees, service, facility and dockage fees. 
Pg. 4 – FUNDING. 2.6. Lists the order of things to paid for out of the tariffs. (1) $120,000 annual debt payment to 
IFA; (2) $75,000 to fund an additional port employee; (3) Whatever remains is split 50/50 with Silvan’s portion 
applied as a credit against its $2.5-million. 
Pg. 4 – FUNDING. 2.7. Reporting of the Restricted Fund on quarterly basis. 
Pg. 4 – FUNDING. 2.8. Tariffs to Silvan will not change during agreement. After the abatement is paid off, Silvan 
pays full tariffs. 
Pg. 4 – FUNDING. 2.9. Port agrees to renew Teevin lease in accordance with the terms in the lease. 
Pg. 4 – FUNDING. 2.10. If Silvan doesn’t ship in a one year period the Port can terminate the agreement with no 
repayment of balance. NOTE: Silvan objected to providing a minimum annual number of shipments. 
Pg. 4 – FUNDING. 2.11. Port has to keep the berth dredged to 35-ft. 
Pg. 5 – FUNDING. 2.12. Project has to be completed by January 31, 2019 or Silvan can get its money back. 
Pg. 5 – TERM. 6. The agreement is terminated when the abatement is completed. When Silvan earns its money 
back, the agreement ends. 
Pg. 6 – TERMINATION. 7. If the construction bids are too expensive (as determined by the Port Commission) and 
additional funds can’t be found, the agreement shall be terminated. 
Pg. 6 – AUDIT RIGHT. 9. Port will provide reports to Silvan on the financial activity within the Restricted Fund. 
 
TEEVIN BRO. LEASE AGREEMENT 
 
Pg. 1 – PROPERTY. Includes 8.95 acre parcel for the yard and a 0.67 acre parcel for their admin trailer. 
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Pg. 1 – TERM. Five years, with three five year renewals. Lessee’s option. Teevin has to stay operational in order 
to keep the lease from terminating. If they’re not operating for 12 months, the lease can be terminated. 
Pg. 2 – RENT. $60,000 per year with annual CPI adjustments. Rent starts when the Premises is ready. 
Pg. 2 – INITIAL IMPROVEMENTS. Describes what Teevin is allowed to install on site. 
Pg. 2 – USE. Port agrees not to obstruct operations or impose any “unnecessary” restrictions. NOTE: this could 
come in to play with Terminal Usage restrictions. 
Pg. 2 – CONDITION OF PROPERTY. Port is responsible for normal maintenance of asphalt; Teevin is 
responsible if there’s anything outside of normal wear and tear. 
Pg. 3 – LANDLORD’S CONSENT. Port has to approve any sub-leasing arrangement and conditions. 
Pg. 3 – ENVIRONMENTAL. Port responsible for any conditions upon completion of the project. Teevin 
responsible for any issues caused by their operations. 
Pg. 4 – TAXES. Teevin responsible for all property taxes incurred. 
Pg. 4 – INSURANCE. $4MM coverages by Teevin. 
Pg. 6 – ASSIGNMENT. Port can’t unreasonably deny assignment, though 3-Party agreement allows Silvan the 
right to the lease if Teevin can’t perform. 
    
THREE PARTY AGREEMENT 
 
Pg. 1 – THE FACILITIES. Includes the Teevin leased parcel. 
Pg. 2 – THE PROJECT. Describes extent of the project and the capital investment being made. Also describes 
what Teevin can install on the property. 
Pg. 2 – FUNDING. Can’t proceed unless all financing is in place. Also notes that the $60,000 annual rent needs to 
coordinate with the $60,000 annual payment for the use of Silvan’s money. 
Pg. 2 – EASEMENTS. Describes that the Port has easements and the roadway use is “perpetual”. 
Pg. 2 – UTILITY WORK. References Rondys Roadway Easement language that the Port is responsible for its 
prorated share of road maintenance. 
Pg. 2 – APPROVALS…. States that the Port has and will maintain all of its permits. The Port recently received 
confirmation from the City that the 50 trip requirement will forever be with the property unless the use were to 
change. The building official also acknowledged that forward progress needs to happen by the end of this 
calendar year on the construction. 
Pg. 3 – OPERATIONS. NOTE: This would be a good spot to include any language addressing Terminal Usage 
restrictions. 
Pg. 3 – TERM. Lines up with Teevin lease and Silvan funding agreement terms. 
Pg. 4 – TIMELINE. Updated timeline and includes language dealing with weather and seasonal concerns. 

 
RONDYS AGREEMENTS 
 
EASEMENT 
 
This is a perpetual non-exclusive easement for the roadway, waterline and communication easement on Rondys 
property. The easements address the roadway and use from the Yaquina Bay Rd. down through the middle of 
McLean Pt. and then west to the terminal. 
 
ROADWAY USE EASEMENT 
 
This is a perpetual, non-exclusive easement to use the Northwest Natural Gas right of way (furthest east road). 
 
WETLAND MITIGATION AGREEMENT 
 
Rondys is allowing the port to use their property for the installation of a mitigation site located at the southern 
point of their property next to the NWN Gas tank location. 
 
DRAINAGE EASEMENT (underground) 
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This easement allows for underground drainage along the Rondys roadway to the terminal connecting to Rondys 
property where it connects to the ditch system. 
 
DRAINAGE EASEMENT (ditch) 
 
This easement continues the drainage from the Rondys roadway to the south. 
 
DREDGE SPOILS AGREEMENT 
 
This agreement discusses how the Port will utilize the dredge spoils that have been placed on the Rondys 
property over the last two decades. The Port has placed 46,000 cy of material on Rondys property and the Port 
would use 22,000 cubic yard on the Teevin site. The balance will be used by Rondys to develop their property. 
 
STUNTZNER ENGINEERING CONTRACT 
 
The Agreement is a standardized document used by engineers. 
 
Article 3.1 Services only rendered upon agreement being approved. NOTE: Engineer has incurred $30,000 out of 
contract in development plans for Rondys easement and plan development. 
 
Article 4.2 We have to pay engineer within 30 days. 
 
Stuntzer cost is $240,000 and he has incurred $30,000 so far. The budgeted amount is $288,000, so there could 
be some budget savings there. 
 
Coordinate final plans and specs and issue bid docs … $30,660 
Construction Management Services … $35,250 
Environmental Assurance and Inspection Services … $138,400 
Construction Surveying … $17,600 
Project Closeout/Grant Administration/Recordings … $18,600 
 
NOTE: Need first page of the schedule needs to be included 
 
IFA LOAN 

• Document originally shared with Commission on 4/17. 
• Terms of the lease are 25 years at 3.3% interest. 
• The State added to Section 4(B) that the rate would be reduced by 1% if the port ships two additional 

products (something other than log exports) through the facility within the first five years of the loan 
agreement. 

• This is a reimbursement program meaning that the Port will submit qualifying invoices to be paid from 
loan proceeds. The Port only pays interest on the released portion of the loan. 

• The State is requiring a Commission resolution to complete the transaction. 
• Page 6 includes the requirement of an Operations plan which staff will develop using the recently adopted 

FMOP and CMMS software. It will be funded by taking $100k annually from next tariff proceeds and 
placed into a reserve line for dredging and shipping facility maintenance. 

• Page 8 requires that the Port produce a report on the project’s progress at the one year anniversary. 
• Exhibit B states that the Port is securing the loan with a “Full Faith and Credit Pledge” meaning that 

payments can be made from any port revenues. There is also a lien on the 9-acre parcel as collateral on 
the loan. 

 
-###- 
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COOPERATIVE PROJECT FUNDING AGREEMENT 

BETWEEN SILVAN FOREST, LLC AND 
THE PORT OF NEWPORT 

 
 
 This Cooperative Project Funding Agreement, is entered into and made effective this 
June___, 2017 (the “Agreement”), by and between the PORT OF NEWPORT, a port district 
organized and existing under Chapter 777, ORS, hereinafter called “Port”, and the SILVAN 
FOREST, LLC, a Washington Limited Liability Company authorized to do business in Oregon, 
hereinafter called “Silvan”. The Port and Silvan are each sometimes referred to in this 
Agreement as a “Party” or the “Parties.” 
 

WITNESSETH: 
 
 WHEREAS, it is the policy of the State of Oregon that ports should be directly and 
actively involved in creating and carrying out economic development objectives; and 
  
 WHEREAS, port districts have the power and authority, among other things, to improve 
bays, rivers and harbors for shipping and the commerce of the port, to exercise control of bays, 
rivers and harbors, to construct, improve, maintain and operate public marina facilities, 
establish, operate and maintain water transportation lines and acquire, construct, maintain and 
operate seawalls, jetties, piers, wharves, docks, boat landings and other facilities, and improve 
all or any portion of the waterfront of its harbors and rivers, to construct buildings and 
improvements and develop and lease land, to exercise other powers, and, in general, to do 
such other acts and things as tend to promote the maritime shipping, aviation and commercial 
interests of the port; and 
 
 WHEREAS, the Parties have agreed that Silvan will partially fund the development of a 
9-acre portion of the Port’s McLean Point property in the International Terminal area to promote 
economic development which will benefit  the Port, Silvan, and other Port patrons; and 
 
 WHEREAS, the Port has agreements for funding from two other sources, a TIGER grant 
award ($2M) and an Oregon IFA loan commitment ($2M) which together with the  project 
funding as defined in this Agreement will allow the Port to complete construction of a log 
handling facility; and 
 
 WHEREAS, The Port and Silvan have previously entered into a memo of understanding 
dated March 22, 2017 to delineate the terms of this Agreement; and 
 
 WHEREAS, Silvan is in the business as a shipping broker and has experience in 
investing in stumpage and American log exports; and 
 
 WHEREAS, The Port and Teevin Bros. Land & Timber Co., LLC (“Teevin”) are parties to 
an agreement for option to lease dated April 28, 2015 (“the Option”) and are parties to a lease 
agreement dated June___, 2017 (“ the Lease”)(attached hereto as Exhibit A) wherein Teevin is 
the log handling facility operator, more specifically described in said Lease; and 
 
 WHEREAS, the initial improvements described in said Lease require installation of a 
debarking system with supporting accoutrements, and portable office facilities, building and 
employee parking, additional improvements to the Property required to facilitate the use of the 
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Property as a log facility, the costs of which will be funded by the Port obtaining certain sums by 
TIGER grant ($2M), an Oregon IFA loan ($2M) and, the funds to be received from Silvan 
($2.5M) pursuant to the terms of this Agreement. 
 
 WHEREAS, Silvan has established and maintains an interest in log shipments out of 
Yaquina Bay, in conjunction with Teevin, through the Port of Newport International Terminal 
(“Terminal”); and 
 

WHEREAS, the Port and Silvan find it to be in the best interest of the Port and Silvan to 
coordinate and fund the development of that certain Port property, including the initial 
improvements described in the Lease in and around and specifically including the 9- acre parcel 
designated as the log handling area; and 

 
 WHEREAS, the Port of Newport operates the shipping terminal and other facilities, on a 
non-exclusive basis; and 
 
 WHEREAS, the Port of Newport desires to pursue the economic development of its 
Terminal area properties and to promote the economic development of the area generally and 
the shipments of logs specifically; and 
 
 WHEREAS, Silvan desires to aid in the funding of the development of the initial 
improvement to and development of the 9-acre portion of the Terminal property to be used as a 
logging facility as provided for and described in the Lease and the TIGER grant (the “Facility”); 
and  
 
 WHEREAS, the Parties have determined that the needs and interests of the patrons of 
the Port can best be served by a common and cooperative effort between the parties hereto. 
 
 NOW, THEREFORE, the Parties, each in consideration of the other, enter into this 
cooperation agreement to pursue jointly the projects and objectives hereinafter described, and 
in furtherance thereof, do agree as follows: 
 

1. Project 
 

1.1 The Port and Silvan agree to proceed with infrastructure improvements for the 
development of a 9-acre log handling facility in the Terminal property as described in the Lease, 
the Three-Party Project Undertaking and Facility Operating Agreement (the “3-Party 
Agreement”) and, the TIGER grant  (Statement of Work, attached hereto as Exhibit B).  The 
improvements will include at a minimum, new and realigned access roads onto the site, 
maintaining maximum log shipping facilities and the relocation of  underground utilities under 
the access road as required by the terms of the Port’s easement with adjacent land owner 
where required, including sewer, water, electric, telephone and cable access.  In addition, the 
Port shall provide access to the Port of Newport’s lessees that are located at adjacent parcels. 

 
1.2 The Port, Silvan, and Teevin will create a coordinated plan for the development 

and improvement of the Port’s property and the initial improvements contemplated in the Lease.  
In doing so, the Port and Silvan will jointly cooperate with Teevin and participate in the 
development of concepts, preliminary engineering work, permit application process construction 
and other steps necessary to jointly develop the project for mutual benefit.  
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 1.3 The Port will ensure that all permits and easements necessary to operate the 9-
acre parcel as a logging facility are secured and maintained and that the Port will be in 
compliance with all applicable laws and regulations throughout the term of this Agreement. 

 
2. Funding  

 
2.1 Silvan agrees to contribute Two Million Five Hundred Thousand Dollars 

(US$2,500,00.00) (the “Silvan Funds”) as partial funding for the Port’s improvements to above-
mentioned 9-acre parcel to create the log-handling facility.  The Silvan Funds, Oregon IFA 
Funds (Two Million Dollars (US$2,000,00.00)) and the TIGER grant funds (Two Million Dollars 
(US$2,000,00.00)) will be disbursed to the Port on a pro rata (based on total amount to be 
contributed to the Project) expense reimbursement or costs-incurred basis divided as follows: 

  
Oregon IFA Funds   30.6% 

 Tiger Grant Funds  30.6% 
 Silvan Funds   38.8% 
 

Silvan agrees to reimburse Port within 30-days of completed request. 
 
2.2 In exchange for the investment of the Silvan Funds, the Port agrees to pay, on a 

non-recourse basis, $60,000.00 per year as return of investment on the Silvan Funds, beginning 
from the date of execution of the Lease until the Silvan Funds are fully abated through the 
distribution of the Restricted Funds described in sections 2.6 and 2.7 below. Collateral for the 
loan will be restricted to the Restricted Funds, Project Funds, and a Performance Bond for 
Project completion of the Facility in the amount of the Silvan Funds., as described more fully in 
the security agreement incorporated herein.  

 
2.2.1 The Port shall provide a Performance Bond in form acceptable to Silvan; 

bond purchase the incurred expenses shall be borne by the Port. 
2.2.2  If the Port does not complete the Project during the time set forth in the 

Project Schedule attached hereto as Exhibit C, Silvan will have recourse to the 
Performance Bond. 

2.2.3  During the term of this Agreement and the 3-Party Agreement, the Port will 
ensure that shipping has priority access at the west berth. 

 
 
2.3 In the event that the Project exceeds the total projected budget of $6.5M (to be 

invested in three parts, the TIGER grant, the Oregon IFA loan and the Silvan Funds, described 
above), the Port will be solely responsible for pursuing the necessary funding and completing 
the Project on or before the Completion Date as defined in Section 2.12. 

 
2.4 Except as specifically provided for section 2.2 and otherwise in this Agreement, 

Silvan agrees that for abatement of the Silvan Funds it will look initially to the Restricted Funds, 
no other funds or assets of the Port shall be subject to levy, execution or other enforcement 
procedure for the satisfaction of the remedies of Silvan or for any abatement required to be 
made under this Agreement. 

 
2.5  For the duration of this Agreement, all tariff income that the Port will charge for 

Silvan-related shipping and wharfage fees (including dockage, service and facility fees) shall be 
deposited in and accounted for as a restricted fund until  the Silvan Funds described in this  
Agreement are totally abated (the “Restricted Fund”).  As a shipper, Silvan will be responsible 
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for payment to the Port of such service and facility fees.  Vessel owners, or carriers, moving 
Silvan’s product will be responsible for payment of dockage fees to the Port, to be deposited in 
the Restricted Funds account. 

 
2.6 Until the Silvan Fund balance is zero, the Restricted Fund will only be utilized for, 

and shall be distributed for the obligations listed below in the order listed: 
 

1. Annual installment payment of principal and interest on that certain Oregon 
IFA loan Number L16012 in accordance with Section  4 to that loan agreement, 
not to exceed One Hundred Twenty Thousand dollars ($120,000) per year;   
 
2. As Port expenditure, labor costs, not to exceed Seventy Five Thousand 
Dollars ($75,000)  in the first year, subject to annual CPI adjustment the following 
years, for an additional employee to be hired by the Port to service the Terminal 
and;  
 
3. The remainder of the Restricted Funds, after payment of the amounts set forth 
in 1 and 2, shall be distributed in equal parts (50/50) between the Port and 
Silvan. 

 
Silvan’s fifty percent (50%) portion of the Restricted Funds shall be applied as abatement of the 
Silvan Funds. 

 
2.7 The Port shall provide balance sheets, on January 15, April 15, July 15 and 

September 15 of each year, reflecting all activity of the Restricted Fund account from the 
previous quarter. 

 
2.8 This Agreement and the restrictions contained herein shall cease when Silvan’s 

Funds have been fully abated and the Port will be relieved of the obligation to maintain the 
Restricted Funds account.  The Port agrees to the extent of the law, to not increase tariff fees 
for Silvan-sourced log shipments (including dockage, service and facilities fees) during the term 
of this Agreement.   

 
2.9 The Port agrees to renew the Lease with Teevin (or its successor in interest) in 

accordance with the terms of the Lease document, provided all terms of the Lease are 
performed as agreed. 

 
2.10 In the event that Silvan, due solely to its own fault, fails to utilize the log export 

facility to ship any Silvan-sourced shipment in a single 12-month period from the Newport 
International Terminal, after the date of the first Silvan-sourced shipment from the log facility, 
the Port has a right to terminate this Agreement. In the event that Silvan’s failure to utilize the 
log export facility is caused in whole or in part by a third party or a force majeure event, then the 
Port shall not have the right to terminate this Agreement. The decision to exercise the right to 
terminate for Silvan’s failure to arrange a single shipment in a twelve-month period, where such 
failure is due solely to Silvan’s fault, is in the sole discretion of the Port. 

 
2.11 The Port agrees to maintain the Terminal berth depth to the surveyed depths as 

reported in the 2016 survey report (attached as Exhibit D) and sufficient to enable “handy” sized 
vessels to call into the International Terminal. 
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 2.12 The Parties expect that the construction will be completed, on or before January 
31, 2018 (the Completion Date) and that the facility will be ready to ship at least one Silvan-
sourced shipment in 2017.  In the event that the Port is unable to complete the Project within a 
year following the Completion Date then Silvan will have the right, in its sole discretion, to 
terminate this Agreement and the Port will be obligated to repay the Silvan Funds in full on a 
mutually agreed schedule 

 
2.13 The Parties agree that they will work in good faith, one with the other, to develop 

supplements to this Agreement, more particularly defining the actions to be carried out and 
addressing funding of specific projects and other issues, as the occasion may require.  Absent a 
specific agreement, any cost or expense not provided for herein or by an agreement 
supplemental hereto shall be borne by the Party desiring to acquire or carry forward such 
supplemental work, and neither Party hereto shall be obligated, absent its expressed consent or 
agreement, to incur or bear any expense not expressly allocated herein. 

 
3. Fees and Revenue 
 
Many of the improvements and facilities to be acquired, constructed, improved, repaired 

or rehabilitated as part of the Project  are not revenue generating.  However, if the Project does  
generate revenue such revenue shall inure to the Party having legal title to, or possession of, 
the facility producing such revenue, except as otherwise agreed.  The Port is not granting Silvan 
any right, title or interest in the Port’s assets, revenue or finances outside of the terms of this 
Agreement. Except as specifically provided in this Agreement, the Silvan Funds are not 
provided to the Port in the nature of a loan.  As long as the parties exercise good faith in 
performing under the Agreement, the remedies, if any, are limited to the remedies contained in 
this Agreement. 

 
4. Ownership of Improvements 
 
Title to improvements shall be and remain in the Port.  Termination of this Agreement for 

any reason will not afford Silvan any right or claim the initial improvements.  Upon such 
termination, title to the improvements shall vest in, and belong to the Port without further action 
on the part of either Party and without cost or charge to the Port.   

 
5. Personnel  
 
Although each Party will work cooperatively with the other Party to this agreement, it is 

not contemplated that any personnel will be transferred from a position of employment with the 
Port to any private party.  The Port may cause its additional employee (or other personnel) to 
provide services to or for the benefit of Silvan or any other party, but the employment or other 
relationship of such employees shall not be altered thereby. 

 
6. Term 
 
This Agreement shall remain in effect until the Silvan Funds are fully abated as set forth 

in Section 2 and all terms shall have been accomplished, unless sooner terminated in 
accordance with the terms of Section 2.10. This Agreement may be extended by mutual 
agreement of the Parties, upon the same or such other or additional terms as the Parties may 
agree.  If no such extension is agreed upon, the Parties shall have no recourse against the 
other and all benefits inured to the Port shall be retained by the Port without further right of claim 
by Silvan. 
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7. Termination 
 
7.1  The parties intentionally make no provision for early termination of this 

agreement, and the same shall remain in effect until the expiration date above set forth 
provided, however, that the duties and responsibilities of each party hereunder shall be subject 
to and limited by all applicable legal requirements.  Each party agrees to exercise reasonably 
diligent efforts to obtain funds for its obligations hereunder, and to cause such funds to be duly 
and properly appropriated for such purposes in accordance with the provisions of law. 

 
7.2  If either Party breaches any part of this Agreement, the non-breaching Party may 

terminate this Agreement by giving the breaching Party notice of the breach (the “Termination 
Notice”).  The breaching Party shall have ninety (90) days (the “Remedy Period”) after receipt of 
a Termination Notice to remedy the breach and provide sufficient evidence to the non-breaching 
Party that such breach has been remedied.   

 
7.3  In no event shall the breaching Party be liable to the non-breaching Party for any 

indirect, incidental, punitive, consequential, or speculative damages, whether in contract or tort, 
which arise or which are claimed to arise out of the breaching Party’s default.  The remedies in 
this Section 7 are cumulative and in addition to all other remedies available at law or in equity. 

 
7.4  In the event construction bids are beyond the scope of the budget and additional 

funds cannot be obtained, the agreement shall be terminated. 
 
8. Insurance 
 
Prior to the commencement of use of the 9-acre parcel as a log facility, each Party shall 

cause the other Party to add the other Party as named insureds in any Party’s policy or policies 
of liability, casualty and business interruption insurance maintained by such Party that provide 
coverage with respect to shared activities of the Parties on the Terminal Property or upon 
personal property or improvements to Terminal Property. 
 
 9.  Audit Right 
 
 In addition to the right to receive quarterly reports of the Restricted Funds balances set 
forth in Section 2.7, Silvan shall have the right to perform an annual audit of the Port’s books 
and records relating to the 9-acre log facility Project and Facility operations.   
 
 10. Force Majeure 
  
 No Party shall be responsible for any failure or delay in its performance due to causes 
beyond its control which occur without the fault or negligence of such Party, including, without 
limitation, earthquake, fire, storm, flood, freeze, labor disputes, transportation and trade 
embargoes, acts of God or of any government (other than a tribal government) and acts of war 
or terrorism (any such event a “Force Majeure Event”).  If, as a result of a Force Majeure Event, 
it becomes impossible or impractical for either Party to carry out its obligations hereunder (other 
than any obligation to pay money when due in accordance with the terms of this Agreement) in 
whole or in part, then such obligations shall be suspended to the extent necessary by such 
Force Majeure Event during its continuance.  The Party affected by such Force Majeure Event 
shall give prompt written notice to the other Party of the nature and probable duration of such 
Force Majeure Event, and of the extent of its effects on such Party’s performance hereunder.  
Each Party shall, in the event it experiences a Force Majeure Event, use all commercially 
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reasonable efforts to eliminate such Force Majeure Event and/or its effects on such Party’s 
performance hereunder insofar as is practicable and with all reasonable dispatch. 
 
 11. Recitals, Exhibits and Schedules 
 

The Recitals to this Agreement and any Schedules or Exhibits attached to this 
Agreement are incorporated herein by this reference. 
 
 12. Governing Law; Venue 
 

This Agreement shall be governed by and construed in accordance with the laws of the 
State of Oregon (without regard to the principles thereof relating to conflicts of laws).  Any suit 
brought in respect of this Agreement and any and all legal proceedings to enforce this 
Agreement shall be brought in the state court in Newport or Federal District Court of Oregon, as 
applicable. The Parties hereby waive any claim or defense that such forum is not convenient or 
proper and each Party hereby agrees that any such court shall have personal jurisdiction over it 
with respect to matters arising under this Agreement and voluntarily submits to such jurisdiction. 
 
 13. Entire Agreement 
 

This Agreement contains the entire agreement and understanding of the Parties with 
respect to the subject matter of this Agreement and supersedes all prior and contemporaneous 
agreements with respect thereto.  The Parties acknowledge and agree that there are no 
agreements or representations relating to the subject matter of this Agreement, either written or 
oral, express or implied, that are not set forth in this Agreement or in the exhibits and schedules 
to this Agreement. No supplement, modification or amendment of this Agreement is binding 
unless executed in writing.  This Agreement may only be modified, amended or terminated upon 
the written agreement of the Parties (or their successors or permitted assigns, as applicable). 
 
 14. Counterparts, Execution and Authority 
  

This Agreement may be executed in any number of counterparts, all of which together 
shall constitute one and the same agreement.  Each Party may rely upon the signature of each 
other Party on this Agreement that is transmitted by email or facsimile as constituting a duly 
authorized, irrevocable, actual, current delivery of this Agreement with the original ink signature 
of the transmitting Party.  This Agreement shall become effective and in full force only when 
duly and properly executed, authorized, and delivered by the Parties hereto.  Each individual 
who executes this Agreement on behalf of a Party warrants his or her authority to do so. 

 
/// 
 

SIGNATURE PAGE FOLLOWS 
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The Parties execute this Agreement with the intention of being bound thereby.  
 
PORT OF NEWPORT 
 
BY:   
 
Its: __________________________________ 
 
ATTEST:   
 
 
 
SILVAN FOREST LLC 
 
BY:   
 
Its: __________________________________ 
 
ATTEST:   
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EXHIBIT A TO COOPERATIVE FUNDING AGREEMENT  
Lease between Port of Newport and Teevin Bros. Land & Timber Co., LLC 
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EXHIBIT B TO COOPERATIVE FUNDING AGREEMENT 
Statement of Work as set forth in TIGER Grant (Attachment A) 

 
 

STATEMENT OF WORK 
The project will create a 9 acre laydown area to accommodate cargo at the Port of Newport. 
 
Elements of the project include: 

• Grading a 9 acre area 
• Installing underground utilities and conduit 
• Storm water drainage 
• New Sewer system 
• New Water system 
• Gravel Sub-base and Asphalt surface 
• Fencing 
• Lighting 
• Small Work Shack 
• Asphalt striping 
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EXHIBIT C TO COOPERATIVE FUNDING AGREEMENT 
Estimated Project Schedule from TIGER Grant (Attachment B) 

 
ESTIMATED PROJECT SCHEDULE 

 
Actual Start of Preliminary Engineering:    January 1, 2016 
Actual End of Preliminary Engineering:    March 1, 2017 
Actual Completion of NEPA:      April 13, 2017 
Actual Start of Final Design:      April 1, 2017 
Planned Completion of Final Design:    July 1, 2017 
Start of Right of Way Acquisition:     N/A 
End of Right of Way Acquisition:     N/A 
Planned PS&E Approval:      N/A 
Planned Construction Contract Award Date:   August 1, 2017 
Planned Construction Start Date:     September 1, 2017 
Planned Construction Substantial Completion Date:  January 31, 2018 
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EXHIBIT D TO COOPERATIVE FUNDING AGREEMENT 
 

2016 Harbor Depth Survey  
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LEASE AGREEMENT 
 
 
This Lease Agreement made and entered into on this           day of                    , 2017 (the '' Lease"), by 
and between PORT OF NEWPORT, an Oregon corporation ("'Landlord"), with its principal  office  at  
600  SE  Bay Blvd.,  Newport,  OR  97365  and TEEVIN  BROS. LAND & TIMBER CO., LLC, an 
Oregon limited liability company ("Lessee") with its principal office at 29191 Dike Road, Rainier, OR 
97048 (individually Landlord and Lessee are referred to herein as a Party and collectively as "Parties"). 
 
RECITALS: 
 
WHEREAS, Landlord is the legal and rightful owner of the real property located adjacent to 1430 SE 
Bay Blvd., City of Newport, Lincoln County, Oregon consisting of Tax Lot Number 11-11-09-D0-
00101-00, Account # R18777 (, the  ''Property") as  generally  depicted  on  the  attached Exhibit A, 
attached hereto and made a part hereof. 
 
WHEREAS, Lessee desires to lease the Property from Landlord, and Landlord agrees to lease the  
Premises to Lessee  pursuant to  this lease agreement and incorporating the terms set forth in the Option 
to Lease dated April 28, 2015 
 
AGREEMENT: 
 
NOW, THEREFORE, in consideration of the mutual covenants contained herein, and other good and 
valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the Parties hereto 
do hereby agree as follows: 
 
1.         PROPERTY.  The leased Property (alternatively referred to herein as “Premises”) is shown on 
on Exhibit A, attached hereto and made a part hereof. 
 
2. TERM, RENEWAL OPTIONS AND TERMINATION RIGHTS. 
 

a.         Initial Term and Renewal Options.  The initial term of the Lease shall be five (5) years 
(the ''Initial Term").   The Initial Term shall commence upon the completion of construction of the 
Initial Improvements (defined below).   Lessee  shall  have  the  right  to extend  the  term  of  the  
Lease for  three  (3) consecutive  renewal  options  of  five  (5)  years  each  (collectively,   the  "Option  
Period(s)"), commencing upon the expiration of the Initial Term.  Lessee agrees to give Landlord notice 
of intent to renew not less than six months prior to the end of the then current term. 
  

b.         Termination Rights.    After the Premises are operational, pursuant to Section 3b, then in 
the event Lessee ceases to perform substantial business activities consistent with the authorized use of 
the Property for a period in excess of twelve months, Landlord shall have the right to terminate the 
lease upon 60 days' notice. 
 
3.  RENT. 
 

a.         The ""Base Rent" for the first five (5) years of the Initial Term shall be $5,000.00 per 
month.  On each year anniversary of the Initial Term and any Option Period(s), the Base Rent shall be 
subject to increases based upon the Consumer Price Index (CPI).   The CPI increase shall be 
determined by a percentage equal to the percentage change in the Consumer Price Index published by 
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the United States Bureau of Labor Statistics of the United States Department of Labor, specifically the 
index entitled U.S. City Average (Portland Index) - All items and Major Group Figures for all  Urban 
Consumers  for the latest available  month  preceding the month in which the lease year commenced, or 
the nearest comparable data on changes in the cost of living if such  index  is no  longer  published.     
 

b.         Early Occupancy. There shall be no Base Rent during the period when the lay down site 
is being constructed per Exhibit __, which period is estimated to be six (6) months in duration.  Base 
rent will commence when the improvements are complete and the Lessee deems the Premises ready for 
use as forest product handling facility.  However, Lessee shall be responsible for all operating costs 
incurred with respect to the Premises during the period when the lay down site is being constructed.  
 
4.         INITIAL IMPROVEMENTS. To the extent required and requested by Lessee, and based upon  
reasonable design  and specifications,  which shall  be mutually  agreed upon  in writing by the Parties, 
Lessee  shall  be allowed to install a 1) debarking  system and supporting accoutrements  2)  portable 
office  facilities, buildings, and employee parking  and 3) such additional improvements on the 
Property required to facilitate Lessee's Use of the Property at the commencement of the Initial Term, 
and 4 (collectively the "Initial Improvements"), which shall remain Lessee’s personal property. 
 
5.         USE.   The Premises  shall be used and occupied  for the storage,  processing, and distribution 
of wood products and other operations related to the use of a deep-water dock facility, as such activities 
are  legally permitted  for operation  on the Property (collectively,  the “use"). Landlord shall cooperate, 
as needed, with the Lessee in seeking any requisite permits required for the operation of the Property.  
Landlord agrees not to obstruct operations   or impose any unnecessary restrictions outside of the 
current or future city, county, state and federal laws governing the lay down facility. 
  
6.  CONDITION OF PROPERTY. 
 

a.         Lessee  shall  accept  the  Premises  in  its “as-is,  where-is" condition  as  of  the 
execution  of the Lease, subject to all recorded matters, laws, ordinances, and governmental regulations 
and orders. Except as provided herein, Lessee acknowledges that neither Landlord nor any agent of 
Landlord, has made any representation  as to the condition of the Premises or the suitability of the 
Premises for Lessee's  intended use and is not relying on any representations of Landlord, except as 
may be set forth elsewhere  herein or, in the Option to Lease. 
 
7.         MAINTENANCE AND REPAIRS.  Lessee shall be responsible for the maintenance and repair 
of the Premises during the Initial Term and Option Periods, reasonable wear and tear excepted. 
 
8.         ALTERATIONS AND ADDITIONS.  In addition to the Initial Improvements, Lessee shall have 
the right to make other commercially reasonable additions, alterations or other improvements to the 
Premises, subject to commercially reasonable limitations as may be agreed upon by the Parties. 
 
9.         SURRENDER OF PREMISES.  Upon expiration or sooner termination  of the Lease, Lessee  
shall  vacate the  Premises  in  broom  clean condition  and otherwise  in the same condition as existed 
on the commencement of the Initial Term, ordinary wear and tear and fire and casualty loss excepted, 
except that any improvements made within and on the Premises by Lessee shall remain (except the 
debarker system, other portable structures and all other personal property and equipment belonging to 
Lessee), in the same condition and repair as when construction or installed, reasonable wear and tear 
excepted.  In addition, Lessee shall remove from the Premises, upon the expiration or sooner 
termination of the Lease, all of Lessee's personal property and trade fixtures.  Any removal of Lessee's 
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improvements, Lessee's property and/or trade fixtures by Lessee shall be accomplished in a manner 
which will minimize any damage or injury to the Premises, and any material damage or injury shall be 
repaired by Lessee at its sole cost and expense within thirty (30) days after the expiration of the Lease. 
 
10.  SUBLETTING AND ASSIGNMENT. 
 

a.         Landlord's Rights.    Landlord may transfer the Property, and assign its rights under the 
Lease at any time, so long as the transferee or assignee (as applicable) agrees in writing to be bound by 
the terms of the Lease. 
 

b.         Landlord's Consent Required.   Lessee shall not voluntarily or by operation of law 
assign, sublet, or otherwise transfer or encumber any part of Lessee's interest in the Lease or in the 
Premises without Landlord's prior written consent, which consent shall not be unreasonably 
conditioned, withheld or delayed.  Without limiting the generality of the foregoing, it shall be deemed 
reasonable for Landlord to withhold such consent if  1) the proposed transferee does not have a tangible 
net worth and credit standing, calculated in accordance  with generally accepted accounting principles 
consistently applied, that in Landlord's commercially reasonable opinion are sufficient to meet the 
obligations under this Lease, 2) there is then in existence an uncured event of default, beyond a notice 
or cure period, with respect to any obligation of Lessee under the Lease, or 3) the proposed transferee 
proposes to change the use of the Premises to a use that is inconsistent with the character of the 
property and/or  would interfere with any existing agreements that encumber the Property.  Any 
attempted assignment, transfer, encumbrance or subletting without the consent of Landlord required 
hereunder shall be void.    Regardless of Landlord's consent, no subletting or assignment shall release 
Lessee from any of its obligations under the Lease, unless the Parties agree otherwise in writing.   
Consent to one assignment or subletting shall not be deemed consent to any subsequent assignment or 
subletting. 
  
11.      ENVIRONMENTAL.  Landlord shall pay, save, protect, defend, indemnify and hold Lessee 
harmless from, for and against any conditions existing at the time Lessee takes possession  of  the  
Premises  to  commence  the  Initial  Improvements  and  for and  against  any conditions caused by 
others. Lessee shall pay, save, protect, defend, indemnify and hold Landlord harmless from, for and 
against any contamination or liability related to the Premises, including the reasonable, actual cost of 
any required remediation where such contamination or liability arises solely during the Lease term or 
Lessee's occupancy of the Premises and solely as a result of Lessee's use of the Premises.   To the 
extent remediation requires a covenant or use restriction consistent with the industrial nature of the 
Premises, Landlord shall reasonably cooperate with Lessee to provide such covenant.   Further, 
Landlord shall pay, save, protect, defend, indemnify and  hold Lessee  harmless  from,  for and  against  
any contamination  or  liability  related  to the Premises, including without limitation the reasonable, 
actual costs of required remediation, that arise from the acts or omissions  of third parties other than 
Lessee, including (without limitation) Landlord. Further, should  federal or state law  require  the 
investigation  or  remediation of any existing  condition  or  a condition  caused  by Landlord  or others,  
Landlord  will conduct  such activities in compliance with all applicable laws.   In doing so, Landlord 
will coordinate directly with Lessee to minimize disruption to Lessee's operations and Use of the 
Premises. 
 
12.       INDEMNITY.    Except for any liability or expense caused by Landlord or its employees, 
agents, contractors or invitees, Lessee shall pay, save, protect. defend, indemnify and hold Landlord 
harmless from, for and against any and all liability, cost or expense with regard to or arising during the 
Term or Lessee's  use and occupancy of the Premises.  To the extent allowed by law, Landlord shall 
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pay, save, protect, defend, indemnify and hold Lessee harmless from, for and against any liability, cost 
or expense caused by Landlord or its employees, agents, contractors or invitees or which exists at the 
time Lessee takes possession of the Property. 
 
13.      COMPLIANCE WITH APPLICABLE LAW.  Lessee shall comply with all applicable laws, 
including statutes, regulations, permits, ordinances or zoning with respect to its Use of the Premises. 
 
14.      TAXES.    Lessee shall reimburse Landlord for its  proportionate  share  of  real property taxes 
applicable to the Premises and all assessments levied on the Premises, to the extent the same apply 
during the term of the Lease.   Landlord shall submit copies of real property tax statements when they 
become due and Lessee shall reimburse Landlord for its proportionate share due thereunder. Lessee 
shall pay prior to delinquency all taxes assessed against or levied on trade fixtures, furnishings, 
equipment and all other personal property in, on or about the Premises. When possible, Lessee shall 
cause trade fixtures, furnishings, equipment and all other personal property to be assessed and billed 
separately from the real property. 
  
15.       INSPECTIONS. Landlord and its agents and representatives shall have the right to enter and 
inspect the Premises upon 24 hours advance written notice to Lessee. 
 
16.       UTILITIES. Lessee shall be responsible for the payment of all utilities that serve the Premises, 
including, water, sewer, electrical, and telephone, and for the cost of establishment of any such service 
that currently does not exist at the Property. 
 
17.  INSURANCE. 
 

a.         Liability Insurance.  Lessee shall maintain in effect commercial general liability 
insurance covering bodily injury liability and property damage naming Landlord as an additional 
insured in connection with the use and condition of the Premises in amounts of not less than 
$4,000,000 each occurrence, $4,000,000 general aggregate, $4,000,000 products-completed operations 
aggregate.  The aforementioned limits can be provided by any combination of primary and excess 
insurance. 
 

b.         Insurance Policies and Certificates of Insurance. Lessee shall deliver to Landlord a 
certificate(s) of insurance evidencing the required insurance.  Insurance purchased by Lessee shall be 
with companies rated B+ or better in '·Best's Insurance Guide", and shall not be cancelled without 
thirty (30) days advance notice to Landlord.  It is the obligation of Lessee to purchase and to fully 
maintain at all times required insurance.    Lapse of or cancellation of insurance, however caused, shall 
be deemed an event of default under this Lease.  In the event of lapse or cancellation of any required 
insurance it is hereafter the specific responsibility of Lessee to notify Landlord immediately and to 
immediately reinstate the lapsed or cancelled insurance or to purchase replacement insurance that 
meets the requirements of this Lease.   If replacement insurance is purchased, Lessee is to deliver 
immediately to Landlord a replacement certificate and additional insured endorsement. 
 

c.         Exemption of Landlord from   Liability.   Except  for  any  damage  or casualty caused 
by Landlord or its employees, agents, contractors or invitees, Landlord shall not be liable for injury or 
damage  to the person or goods,  wares, merchandise or other property of Lessee, Lessee's employees, 
contractors, invitees, customers, or any other person in or about the Premises, whether such damage or 
injury is caused by or results from fire, steam, electricity, gas, water or rain, or from the breakage, 
leakage, obstruction or other defects of pipes, fire sprinklers, wires, appliances, plumbing, air 
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conditioning or lighting fixtures, or from any other cause, or from other sources or places, and 
regardless of whether the cause of such damage or injury or the means of repairing the same is 
accessible or not.  Except in the event of Landlord's gross negligence or its breach of this Lease, 
Landlord shall under no circumstances be liable for injury to Lessee's business or for any loss of 
income or profit therefrom. 
  

d.         Mutual Waiver of Subrogation and   Recovery.    To the extent not prohibited by any 
property insurance policy issued to Landlord or to Lessee, Landlord and Lessee hereby mutually waive 
their respective rights of direct recovery and their insurers· rights of direct action by way of 
subrogation against the other for damages arising out of such other's negligence or otherwise tortious 
acts or omissions for loss or damage to the Premises, building(s), property or any personal property of 
such party.   In the event a party is unable to obtain such waivers of subrogation from insurers, it shall 
immediately notify the other of this inability.  In the absence of such notification, each party shall be 
deemed to have obtained such waiver of subrogation from its insurers and also agreed to waive its 
rights of direct recovery. 
 
18.       LIENS.  Lessee shall promptly pay all sums legally due and payable by it on account of any 
labor performed or materials furnished in connection with work performed on the Property on which 
any lien is or can be validly and legally asserted against the leasehold interest in the Property. 
 
19.      SUBORDINATION. This Lease, at Landlord's option, shall be subordinate to any ground lease, 
mortgage, deed of trust or other security arrangement now or later placed upon the real property of 
which the Premises are a part and to any and all advances made on the security thereof and to all 
renewals, modifications, consolidations, replacements and extensions thereof. Notwithstanding such 
subordination, Lessee's right to quiet possession of the Premises shall not be disturbed if Lessee is not 
in default under the terms of the Lease, and Landlord agrees to obtain a  written  nondisturbance  
agreement  in  form  and  substance  acceptable  to  Lessee  in  its  sole discretion from any third party 
that holds the lien under any instrument to which the Lease is subordinated.  Lessee agrees to execute 
such documents required to effectuate such subordination, subject to the immediately preceding 
sentence. 
 
20.       RECOVERY OF PROPERTY.  In the event Lessee fails, within two (2) years of the possession 
of the Premises to complete the Initial Improvements and proceed with reasonable diligence to make 
use of the Property as an industrial user, Landlord shall be entitled to terminate the Lease and retain any 
Base Rent previously paid to Landlord under the Lease. 
 
 
21.  NOTICES.   Any notice required or permitted to be given under this Agreement shall be 
sufficient if in writing and personally delivered or sent by registered or certified mail to the addresses 
set forth below. Notices sent by personal delivery or overnight courier shall be deemed given when 
delivered, and notices sent by United States certified or registered mail return receipt requested shall be 
deemed given four (4) business days after the date of deposit, postage prepaid, in the United States 
mail.  Either party may, by notice in writing to the other party, change the address to which notices to 
that party are to be given. 
Notices to Port should be sent to:  
Port of Newport 
600 SE Bay Blvd 
Newport, OR 97365 
Attn: Kevin Greenwood, General Manager 
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Notices to Lessee should be sent to:  
 
Teevin Bros. Land & Timber Co., LLC 
29191 Dike Road 
Rainier, OR 97048 
Attn: Shawn M.Teevin 
 
22. MODIFICATION.  No amendment, modification or discharge of this Agreement shall be valid 
unless it is in writing and duly executed by the party to be charged therewith. 
 
23.  CONSTRUCTION.  This Agreement shall be construed in accordance with and governed by the 
laws of the state of Oregon. 
 
24.  SEVERABILITY.  The invalidity or unenforceability of any provision hereof shall in no way 
affect the validity or enforceability of any other provision. 
 
25.  BENEFIT.  This Agreement shall inure to and be binding upon the parties, their heirs, personal 
representatives, successors and assigns. 
 
26.  ASSIGNMENT.  Lessee shall have the right to assign its rights and obligations under this 
Lease, subject to prior approval by the Port of the assignee, which approval shall not be unreasonably 
conditioned, withheld or delayed. 
 
27.  ENTIRE AGREEMENT.  The entire agreement between the parties is contained herein. This 
Agreement supersedes any and all prior agreements and understandings between the parties. There are 
no promises or representations made on behalf any party to induce the other to enter into this 
Agreement which are not set forth herein. 
 
28.  CAPTIONS.  The section captions are for convenience of the parties and shall not affect the 
meaning or interpretation of this Agreement. 
 
29.       ATTORNEY FEES.  In the event a suit or action is filed to interpret or enforce this Agreement 
or with respect to this Agreement, each party will pay its own attorney fees, costs, and expenses and 
will not seek to recover any attorneys' fees or costs in such suit, action, or proceeding from the other 
party. 
 
30.  COUNTERPARTS.  This Agreement may be executed in two or more counterparts, each of 
which shall be deemed an original but all of which together shall constitute one and the same 
instrument. 
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The parties have executed this Lease effective as of the first date above written. 
 

PORT:                                                                  LESSEE: 
PORT OF NEWPORT                                        TEEVIN BROS. LAND & TIMBER CO., LLC 
 

By:_____________________________       By:_______________________________ 

Name:__________________________       Name:_____________________________ 

Title:_____________________________        Title:_______________________________ 
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Three-Party Project Undertaking and Facility Operations Agreement 

This Three-Party Project Undertaking and Facility Operations  Agreement  (“Agreement”) is 
made this and entered into this _______ day of ____,  2017 by and among SILVAN FOREST LLC 
(“Silvan”), whose address is 15450  114th  Ave., Suite 210, Bellevue, WA 98804, and TEEVIN BROS. 
LAND & TIMBER CO., LLC, an Oregon limited liability company (“Teevin”), an Oregon limited 
liability company with is principal office at 29191 Dike Road, Rainier, Oregon, 97048 and the PORT OF 
NEWPORT, a port district organized and existing under Chapter 777, ORS, with is principal office at 600 
SE Bay Blvd., Newport, Oregon 97365 (the “Port”).  The Port, Teevin and Silvan are each referred to in 
this Agreement as a “Party” or collectively as the “Parties.”   

Whereas, the Port is the legal and rightful owner of approximately 8.95 acres of real property 
located adjacent to 1430 SE Bay Blvd., City of Newport, Lincoln County, Oregon (the “Property”); 

Whereas, the Port has agreed to develop an approximately 9-acre portion of the Port’s McLean 
Point property next to the International Terminal area as a forest product handling area  together with off-
site road and utility improvements  (the “Facilities”) in order to promote economic development for the 
benefit of Port patrons; 

Whereas, Teevin and the Port are parties to an Option to Lease dated April 28, 2015 and a Lease 
Agreement dated ________ ____, 2017 (“Lease”)(attached hereto as Exhibit A), pursuant to which 
Teevin will operate a forest product facility on the McLean Point property  (“the Property”) in accordance 
with the terms of the Lease; 

Whereas, Silvan is in the shipping business as a broker and as an investor in stumpage and 
American forest product exports;  

Whereas,  the Port and Silvan have entered into that certain Memo of Understanding dated 
March 22, 2017, and a Cooperative Funding Agreement dated _______ ___, 2017 (attached hereto as 
Exhibit B)  delineating  the terms of their agreement  for partial funding of the improvements on this 
facility;  

Whereas, the Parties have determined the needs and interests of the patrons of the Port will best 
be served by common and cooperative effort among the three Parties hereto to create and operate forest 
product facilities for the shipping of forest products; and 

Whereas, the creation of forest product facilities for forest product handling  at the Port will 
require the construction of or upgrades to specific property as well as road improvements and utilities (the 
“Project”) which the Parties will undertake jointly in accordance with the terms and conditions hereof. 

Now, therefore, the Parties each in consideration of the other enter into this Agreement to pursue jointly 
the projects and objectives described herein and in furtherance thereof do agree as follows: 

1. Use of the Property.   
a. The Facilities. The Facilities will include the Property, which shall be used and occupied 

for the storage, processing and distribution of forest products, related to the use of a deep-
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water dock facility The parties agree to proceed with infrastructure improvements for the 
development of the Facilities in the manner described in this Agreement and in 
accordance with the Lease. 

b. The Project.   The Project will include site preparation, grading of property, drainage, 
undergrounding of  utilities, extension of water lines, sanitary sewer improvements 
(including extension of lines), subbase, paving, development of the Property with asphalt, 
fencing, lighting, small work building, storm water collection system.  It will also include 
transportation improvements off SE Bay Blvd. The responsibilities for this work shall be 
allocated as follows:  

 
i. The Port is responsible for the engineering and construction of the Facility. The 

Port shall at all times comply with all applicable rules, regulations and orders of 
any Court of governmental authority concerning, arising out of or, related to this 
Property. 

ii. Silvan shall contribute Two Million Five Hundred Thousand Dollars 
($2,500,000) to supplement the Port’s TIGER grant ($2,000,000) and IFA Loan 
($2,000,000) necessary to enable the Port to undertake the Project. 

iii.  Pursuant to the Lease, Teevin  may install on the Property a 1) debarking  
system and supporting accoutrements  2)  portable office  facilities, buildings, 
and employee parking  and 3) such additional improvements on the Property 
required to facilitate Lessee's Use of the Property (collectively the "Initial 
Improvements"), all which shall remain Teevin’s personal property.  

c. The Plans.   The Parties have reviewed the Port’s plans and agree that the plans will 
accommodate the Parties’ needs.  

2. Funding. Silvan’s participation in the funding of the Project and is wholly dependent upon the Port’s 
receipt and investment in the project of entire TIGER Grant and the IFA Loan amounts. The timing and 
dollar amounts of lease payments between Teevin and the Port and compensation paid to Silvan by the 
Port shall be the same. 

3. Easements. The Port has secured all the necessary easements from adjacent property owners to enable 
the intended use of the Facility. The Port has been granted a perpetual easement, (the Easement) that shall 
run with the Property, over the road located on the adjacent property that runs from Bay Boulevard to the 
International Terminal. The easement is to be used for ingress and egress to the International Terminal 
and for utilities to serve the Port property.  

4. Utility Work.  All utilities that are in the road Easement shall be placed underground. The Port shall 
share maintenance of the road across the easement with the adjacent property owner on a pro rata based 
on usage. The condition to which the road will be maintained is a paved road approximately 40 feet in 
width with an adequate subbase for heavy trucks, equipment and machinery. 

 5. Approvals, Processes and Permits. The Port shall ensure that the all necessary permits, approvals 
and processes have been received and that the Project is at all times in compliance with all applicable 
state, federal and local laws, rules and regulations. The Port represents and warrants that all necessary 
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permits, approvals and permissions have been received, are currently in effect and, shall remain in effect 
throughout the Project. The Port represents and warrants that any wetlands mitigation and dredge spoils 
agreements and requirements on adjacent properties do not apply to the Facility and will not impact the 
Project. The Port represents and warrants that the following environmental actions have been taken and 
the necessary permits shall remain effective throughout the term of this Agreement:  

Environmental Assessment, April 13, 2017 

Finding of No Significant Impact, April 13, 2017 

Completed Environmental actions: 

• City of Newport Land Use Permit, No. 1-TIA-13, City of Newport, June 8, 2015. 

• US Army Corps of Engineers, NWP-2012-361-3, August 9, 2016. Included approvals from Oregon 
DEQ, DLCD, local Tribes, SHPO, and NMFS. 

• Oregon Dept. of State Lands, wetland restoration, 56824-RF, August 26, 2014. 

• Oregon Dept. of Environmental Quality, 1200-C Permit, File No. 122669, Permit No. 29014, December 
29, 2015; re-issued December 15, 2015. 

• Oregon Dept. of Environmental Quality, 1200-Z Permit, File No. 122669, January 7, 2013. 

• Lincoln County Public Works, Road Approach Permit, Permit No. 2012-A-008, November 21, 2012. 

• City of Newport Electrical Permit, No. E15-9007 issued December 30, 2015. 

• City of Newport Plumbing Permit, No. P15-2635 issued December 30, 2015. 

• City of Newport Building Permit, No. 13743 issued December 31, 2015. 

6. Operations. The Port shall operate and maintain the docks and all access and support for the docks, 
and berthage and in good repair and operating condition so as to preserve the long term public benefits of 
the Project, including making all necessary and proper repairs, replacements, additions, improvements 
during the term of this Agreement, including maintenance and repair of pavement to the extent necessary 
due to normal wear and tear.  Silvan and Teevin each shall be responsible for costs of pavement repairs 
required as a result of its own negligence or the negligence of its employees or contractors. Teevin will 
perform forest product storage operations on the Property in accordance with the terms of this Agreement 
and the Lease.  Silvan shall deliver and export forest product shipments pursuant to the terms of its 
Services Agreement with Teevin and its Cooperative Funding Agreement with the Port.  

7. Lease Assignment.  In the event that Teevin defaults on the Lease, the Port shall assign the Lease for 
the Property to Silvan for completion of the term of the Lease.  

8. Term.  This Agreement shall be for a term of twenty (20) years commencing from the date of signing, 
to run with the Lease (if all options are exercised) and Cooperative Funding Agreement, provided the 
Lease between Teevin and the Port is for 4 five year terms.  If the Lease between Teevin and the Port 
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terminates before twenty years has expired, Teevin is automatically released at termination from the terms 
of this Agreement.   
 
9. Timeline. The Project work has begun in the form of permitting and approvals.  The remaining work is 
to begin immediately upon execution of this Agreement on the following timeline: 

Actual Start of Preliminary Engineering:    January 1, 2016 
Actual End of Preliminary Engineering:     March 1, 2017 
Actual Completion of NEPA:      April 13, 2017 
Actual Start of Final Design:      April 1, 2017 
Planned Completion of Final Design:     July 1, 2017 
Start of Right of Way Acquisition:     N/A 
End of Right of Way Acquisition:     N/A 
Planned PS&E Approval:      N/A 
Planned Construction Contract Award Date:    August 1, 2017 
Planned Construction Start Date:     September 1, 2017 
Facility Ready to Receive Forest products   May 2018 
Planned Construction Substantial Completion Date:  April 30, 2018 
 

Parties understand that weather and seasonal conditions can affect the ability to complete the facility. The 
Port is prepared to complete the project by January 31, 2018, but if weather conditions make completion 
impractical the Port will finish the project at the soonest available time. 

10.  Force Majeure.  “Force Majeure” means any event or condition which wholly or partially delays or 
prevents a Party from performing any of its obligations hereunder and is beyond the reasonable control of, 
and occurs without the fault or negligence of, the Party affected thereby including, without limitation, acts 
of God, acts of the public enemy, insurrections, riots, labor disputes, labor or material shortages, fires, 
explosions, floods, breakdowns of or damages to plants, equipment or facilities, interruptions to 
transportation, embargoes, or orders or acts of any court or government authority having jurisdiction or 
any military authority.  If, as a result of Force Majeure, it becomes impossible or impractical for either 
Party to carry out its obligations hereunder (other than any obligation to pay money when due in 
accordance with the terms of this Agreement) in whole or in part, then such obligations shall be 
suspended to the extent necessary by such Force Majeure during its continuance.  The Party affected by 
such Force Majeure shall give prompt written notice to the other Party of the nature and probable duration 
of such Force Majeure, and of the extent of its effects on such Party’s performance hereunder.  Each Party 
shall, in the event it experiences Force Majeure, use all commercially reasonable efforts to eliminate such 
Force Majeure and/or its effects on such Party’s performance hereunder insofar as is practicable and with 
all reasonable dispatch. 

11. Indemnity. To the extent permitted by law, each Party shall defend, indemnify and save harmless the 
other Parties and their officers, employees and, agents from and against any and all claims, suits, actions, 
proceedings, losses, damages, liability and court awards including costs, expenses, and attorneys’ fees 
incurred related to any actual or alleged act or omission by the other Parties, or their  employees, agents 
or contractors; however, the provisions of this section are not to be construed as a waiver of any defense 
or limitation on damages provided for under Chapter 30 of the Oregon Revised Statutes or under the laws 
of the United States or other laws of the State of Oregon. 
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11. Insurance. Prior to the commencement of the Project and use of the Facility as a forest product 
facility, each Party shall cause the other Party to add the other Party as named insureds in any Party’s 
policy or policies of liability or casualty insurance maintained by such Party that provide coverage with 
respect to shared activities of the Parties on the Terminal Property or upon personal property or 
improvements to Terminal Property. 

12. Independent Contractors. The Parties shall at all times perform under this Agreement and conduct 
their operations hereunder as independent contractor.  No relationship of employer-employee, master-
servant, principal-agent, partnership or joint venture, or any similar relationship, is intended by this 
Agreement nor shall it be construed to exist.  Each Party shall select and pay its own servants, agents, 
employees and/or suppliers.  No Party nor its servants, agents, employees, or suppliers shall be subject to 
any orders nor the supervision or control of the other Parties hereto. 

13. Miscellaneous 

 A. Survival.  All representations and warranties set forth in this Agreement shall survive the 
expiration or termination of this Agreement.  All provisions of this Agreement that contemplate 
performance after the expiration or termination of this Agreement, including without limitation, the 
reciprocal attorneys’ fee provision and the waiver and indemnity provisions set forth herein, shall survive 
the expiration or termination of this Agreement and be fully enforceable thereafter. 

B.  Time is of the Essence. The Parties agree that time is of the essence with respect to all terms, 
provisions, covenants and conditions under this Agreement and the related Lease, funding, service and, 
other related agreements.  

C. No Construction against Drafter. This Agreement is to be construed as if the Parties drafted 
it jointly. 

 D.  Severability. If any term or condition of this Agreement is declared by a court of competent 
jurisdiction as illegal, invalid or unenforceable, that holding will not invalidate or otherwise affect any 
other provision. 

E.  No Third-Party Beneficiaries.  This Agreement is made and entered into for the sole 
protection and legal benefit of the Parties and, subject to the restrictions on assignment set forth herein, 
their respective successors and assigns, and, no other person or entity shall be a direct or indirect legal 
beneficiary of, or have any direct or indirect cause of action or claim in connection with, this Agreement. 

F.  Recitals, Exhibits and Schedules.  The Recitals to this Agreement and any Schedules or 
Exhibits attached hereto are incorporated herein by this reference. 

G. Amendments, Waivers. This Agreement may not be amended without the prior written 
consent of all Parties. No waiver or consent is effective unless in writing and executed by the Party (ies) 
against whom such waiver or consent is sought to be enforced. Such waiver or consent will be effective 
only in the specific instance and for the specific purpose given. 
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H.  Attorneys’ Fees and Other Expenses. To the extent permitted by Oregon law, the prevailing 
Party in any dispute arising from this Agreement is entitled to recover its reasonable attorneys’ fees and 
costs at trial and on appeal.  

 I.  Choice of Law; Designation of Forum. This Agreement shall be governed by and construed 
in accordance with the laws of the State of Oregon (without regard to the principles thereof relating to 
conflicts of laws); venue for any dispute shall be in Lincoln County, Oregon. 

 J.  Execution in Counterparts. This Agreement may be signed in several counterparts, each of 
which is an original and all of which constitute one and the same instrument. 

IN WITNESS WHEREOF, the parties have caused this instrument to be signed personally or by their 
duly authorized representatives with due authority, effective as of the date first above written. 

 

PORT OF NEWPORT 

BY: ________________________________ 

Its:_________________________________ 

ATTEST:___________________________ 

 

SILVAN FOREST LLC 

BY: ________________________________ 

Its: __________________________ 

ATTEST: __________________________ 

TEEVIN BROS. LAND & TIMBER CO., LLC 

 

BY: ________________________________ 

Its: __________________________________ 

ATTEST: __________________________ 
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CE Services - Port of Newport - Industrial Site Development- FHWA Protocol.
 Project Project EIT Survey Drafts-

Item of Work Principal Manager Inspector Tech.  Crew Person Clerical Manhours Computer Subcontr Expenses Task NOTES
SPM CPM CI QCCS 2-MAN DS  Subtotal Subtotal

CE-1 PM   
Project Management 1 8 24 0 0.5 32.5 $3,785

Coordination/Meet 1.1 4 12 0 0 0 0 0 16 $237 $2,117
Construction Est 1.2 16 0 3.5 0 0 0.5 20 $0 $7 $2,093

System Design Mods 1.3 8 20 0 12 80 1 121 $0 $84 $9,550 Includes Plan Reformat & Review
Specifications 1.4 20 24 0 0 0 4 48 $0 $120 $5,580

Bid Coordination 1.5 10 8 0 0 0 3 21 $0 $25 $2,345
Environmental 1.6 0 0 0 $0 $0 $0 EIS Clearance-Complete

ROW Acquisition 1.7 25 16 0 0 0 3 44 $0 $0 $75 $5,190 Hall Easements -issues
 

Manhours Subtotal 75 120 0 15.5 0 80 12 302.5
Cost Est. Subtotal $0 $0 $548 $30,660

CE-2  CA/CEM
Pre-Const. Conf. 2.1 5 8 0 0 0 0 1 14 $0 $0 $160 $1,755
Req'd Documentation 2.2 5 24 12 0 8 49 $0 $4,961
Contract Admin. 2.4 5 60 16 0 8 89 $0 $800 $10,293
Progress Meetings 2.6 20 24 12 0 2 58 $0 $960 $7,496
Submittal Review 2.7 8 24 4 0 2 38 $0 $120 $4,372
Consultation (RFI's) 2.8 4 30 0 0 8 1 43 $0 $4,536
Claim Support 2.10 4 6 2 0 6 1 19 $0 $1,838
Manhours Subtotal 51 176 46 0 0 14 23 310
Cost Est. Subtotal $0 $0 $2,040 $35,251

CE-3 Environmental
Env. Compliance 3.1 17 60 24 4 105 $0 $0 $960 $12,537
Inspection 3.2 16 80 650 12 24 16 798 $29,500 $10,500 $118,064 Geotech Sub
QC Monitoring 3.3 24 0 60 2 86 0 0 $1,140 $7,780

Manhours Bid & Des. 33 164 674 72 0 24 22 989
Cost Subtotal $0 $29,500 $12,600 $138,381

CE-4 Surveying Re-establish Control for 
Control & Review 4.1 1 0 0 8 0 9 $0 $0 $220 $1,521 Contractor's Surveyor
Const. Survey 4.2 2 4 16 0 72 16 4 114 $1,980 $16,114 Quantity Survey

Manhours Bid & Des. 3 4 16 0 80 16 4 123
Cost Subtotal $0 $0 $2,200 $17,635

CE-5 Project Closeout
Final Insp. & Closeout 5.1 16 60 16 4 96 $0 $0 $384 $11,052
Record Drawings 5.2 2 4 4 1 0 16 1 28 0 $65 $2,352
Final Documents 5.4 6 24 8 0 2 8 48 0 0 $220 $5,048

Manhours Bid & Des. 18 88 28 1 0 18 13 172
Cost Subtotal $0 $0 $669 $18,452

PROJECT TOTALS 183 552 764 88.5 80 152 74 1896.5 $0 $29,500 $18,057 $240,379

Hourly Rates $125 $115 $98 $63 $147 $67 $50

Labor Totals $22,875 $63,480 $74,872 $5,576 $11,760 $10,184 $3,700 $192,447

Note:   Survey Crew assumes prevailing wage 
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PORT OF NEWPORT 
RESOLUTION NO. 2017-09 

 
A RESOLUTION AUTHORIZING A LOAN FROM THE SPECIAL PUBLIC WORKS FUND BY ENTERING INTO 

A FINANCING CONTRACT WITH THE OREGON INFRASTRUCTURE FINANCE AUTHORITY 
 

WHEREAS, the Port of Newport Board of Commissioners (the “Governing Body”) of the Port of Newport (the 
“Recipient”); and 

 
WHEREAS, the Recipient is a “municipality” within the meaning of Oregon Revised Statutes 285B.410(9); and 

 
WHEREAS, Oregon Revised Statutes 285B.410 through 285B.482 (the “Act”) authorize any municipality to file an 

application with the Oregon Infrastructure Finance Authority of the Business Development Department (the “IFA”) to obtain 
financial assistance from the Special Public Works Fund; and 

 
WHEREAS, the Recipient has filed an application with the IFA to obtain financial assistance for a “development project” 

within the meaning of the Act; and 
 

WHEREAS, the IFA has approved the Recipient’s application for financial assistance from the Special Public Works 
Fund pursuant to the Act; and 

 
WHEREAS, the Recipient is required, as a prerequisite to the receipt of financial assistance from the IFA, to enter into a 

Financing Contract with the IFA, number L16012, substantially in the form attached hereto as Exhibit 1. The project is 
described in Exhibit C to that Financing Contract (the “Project”); and 

 
WHEREAS, Notice relating to the Recipient’s consideration of the adoption of this Resolution was published in full 

accordance with the Recipient’s charter and laws for public notification; NOW THEREFORE, 
 

1. Financing Loan Authorized. The Governing Body authorizes the General Manager (the “Authorized Officer”) to 
execute on behalf of Recipient the Financing Contract and such other documents as may be required to obtain financial 
assistance (the “Financing Documents”), including a loan from the IFA, on such terms as may be agreed upon between the 
Authorized Officer and IFA, on the condition that the principal amount of the loan from the IFA to the Recipient is not in 
excess of $2,000,000 and an interest rate of 3.30% (or 2.30% if certain contract conditions are met) per annum. The proceeds 
of the loan from the IFA will be applied solely to the “Costs of the Project” as such term is defined in the Financing Contract. 

 
2. Sources of Repayment. Amounts payable by the Recipient are payable from the sources described in section 4 of the 

Financing Contract and the Oregon Revised Statutes Section 285B.437(3) which include: 
(a) The revenues of the project, including special assessment revenues; 
(b) Amounts withheld under ORS 285B.449 (1); 
(c) The general fund of the Recipient; or 
(d) Any other source. 

 
3. Tax-Exempt Status. The Recipient covenants not to take any action or omit to take any action if the taking or omission 

would cause interest paid by the Recipient pursuant to the Financing Documents not to qualify for the exclusion from gross 
income provided by Section 103(a) of the Internal Revenue Code of 1986, as amended. The Recipient may enter into covenants 
to protect the tax-exempt status of the interest paid by the Recipient pursuant to the Financing Documents and may execute any 
Tax Certificate, Internal Revenue Service forms or other documents as may be required by the IFA or its bond counsel to 
protect the tax-exempt status of such interest. 

 
APPROVED AND ADOPTED BY THE BOARD OF COMMISSIONERS this 27th day of June, 2017. 

 
 

ATTEST: 
 
 
Walter Chuck, President Patricia Patrick-Joling, Secretary/Treasurer 
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SPECIAL PUBLIC WORKS FUND DEVELOPMENT PROJECT 
FINANCING CONTRACT 

 
Project Name: Port of Newport International Terminal Shipping Facility 
Project Number: L16012 

This financing contract (“Contract”), dated as of the date the Contract is fully executed, is made by the 
State of Oregon, acting by and through the Oregon Infrastructure Finance Authority of the Oregon 
Business Development Department (“OBDD”), and the Port of Newport (“Recipient”) for financing of 
the project referred to above and described in Exhibit C (“Project”). This Contract becomes effective only 
when fully signed and approved as required by applicable law. Capitalized terms not defined in section 1 
and elsewhere in the body of the Contract have the meanings assigned to them by Exhibit A. 

This Contract includes the following exhibits, listed in descending order of precedence for purposes of 
resolving any conflict between two or more of the parts: 

Exhibit A General Definitions 
Exhibit B Security 
Exhibit C Project Description 
Exhibit D Project Budget 

 

The following capitalized terms have the meanings assigned below. 

“Estimated Project Cost” means $6,578,879. 

“Interest Rate” means 3.3% per annum, computed by counting actual days occurring in a 360-day year. 
“Loan Amount” means $2,000,000. 

“Maturity Date” means the 24th anniversary of the Repayment Commencement Date. 
“Payment Date” means December 1. 

“Project Closeout Deadline” means 90 days after the earlier of the Project Completion Date or the Project 
Completion Deadline. 

“Project Completion Deadline” means 36 months after the date of this Contract. 

“Repayment Commencement Date” means the first Payment Date to occur after the Project Closeout 
Deadline. 

 

The OBDD shall provide Recipient, and Recipient shall accept from OBDD, financing for the Project as 
a non-revolving loan (the “Loan”) in an aggregate principal amount not to exceed the Loan Amount. 

Notwithstanding the above, the aggregate total of Financing Proceeds disbursed under this 
Contract cannot exceed the Costs of the Project. 

SECTION 1 - KEY TERMS 

SECTION 2 - FINANCIAL ASSISTANCE 
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A. Reimbursement Basis. The Financing Proceeds will be disbursed to Recipient on an expense 

reimbursement or costs-incurred basis. The Recipient must submit each disbursement request for the 
Financing Proceeds on an OBDD-provided or OBDD-approved disbursement request form 
(“Disbursement Request”). 

B. Financing Availability. The OBDD’s obligation to make, and Recipient’s right to request, 
disbursements under this Contract terminates on the Project Closeout Deadline. 

C. Payment to Contractors. The OBDD, in its sole discretion, may make direct payment to suppliers, 
contractors and subcontractors and others for sums due them in connection with construction of the 
Project, instead of reimbursing Recipient for those sums. 

 

A. Promise to Pay. The Recipient shall repay the Loan and all amounts due under this Contract in 
accordance with its terms. Payments required under this Contract are, without limitation, payable from 
the sources of repayment described in the Act and this Contract, including but not limited to Exhibit 
B, and the obligation of Recipient to make all payments is absolute and unconditional. Payments will 
not be abated, rebated, set-off, reduced, abrogated, terminated, waived, postponed or otherwise 
modified in any manner whatsoever. Payments cannot remain unpaid, regardless of any contingency, 
act of God, event or cause whatsoever, including (without limitation) any acts or circumstances that 
may constitute failure of consideration, eviction or constructive eviction, the taking by eminent domain 
or destruction of or damage to the Project, commercial frustration of purpose, any change in the laws, 
rules or regulations of the United States of America or of the State of Oregon or any political 
subdivision or governmental authority, nor any failure of OBDD to perform any agreement, whether 
express or implied, or any duty, liability, or obligation arising out of or connected with the Project or 
this Contract, or any rights of set off, recoupment, abatement or counterclaim that Recipient might 
otherwise have against OBDD or any other party or parties; provided further, that payments hereunder 
will not constitute a waiver of any such rights. 

B. Interest. Interest accrues at the Interest Rate on each disbursement from the date of disbursement until 
the Loan is fully paid. If, on or before the fifth anniversary of the date of this Contract, Recipient 
realizes two value-added and/or new commodities for export or short-sea-shipping that utilize the 
completed Project (lay-down area), then OBDD shall, promptly after the satisfaction of that condition, 
reduce the Interest Rate on the unpaid principal of the Loan by one percentage point. All unpaid 
interest accrued to the Repayment Commencement Date is (in addition to the first regular installment 
payment due) payable on the Repayment Commencement Date. The Recipient authorizes OBDD to 
calculate accrued interest for purpose of determining payments under this Contract including, but not 
limited to, loan amortization schedule, loan prepayment, and loan payoff. Absent manifest error, such 
calculations will be conclusive. 
C. Loan Payments. Starting on the Repayment Commencement Date and then on each succeeding 
Payment Date, Recipient shall make level installment payments of principal and interest, each payment 
sufficient to pay the interest accrued to the date of payment and so much of the principal as will fully 
amortize the Loan by the Maturity Date, on which date the entire outstanding balance of the Loan is 
due and payable in full. If the Interest Rate is reduced as described in section 4.B above, OBDD may, 
at its discretion, reamortize the unpaid principal of the Loan over the Loan’s remaining term to reflect 
the reduced interest rate, and adjust the yearly payment amount accordingly. 

SECTION 3 - DISBURSEMENTS 

SECTION 4 - LOAN PAYMENT; PREPAYMENT 
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D. Loan Prepayments. 

(1) Mandatory Prepayment. The Recipient shall prepay all or part of the outstanding balance of the 
Loan as required by this Contract. 

(2) Optional Prepayment. The Recipient may prepay all or part of the outstanding balance of the 
Loan on any day except a Saturday, Sunday, legal holiday or day that banking institutions in 
Salem, Oregon are closed. 

E. Application of Payments. Regardless of any designation by Recipient, payments and prepayments by 
Recipient under this Contract or any of the Financing Documents will be applied first to any expenses 
of OBDD, including but not limited to attorneys’ fees, then to unpaid accrued interest (in the case of 
prepayment, on the amount prepaid), then to the principal of the Loan. In the case of a Loan 
prepayment that does not prepay all the principal of the Loan, OBDD will determine, in its sole 
discretion, the method for how the Loan prepayment will be applied to the outstanding principal 
payments. A scheduled payment received before the scheduled repayment date will be applied to 
interest and principal on the scheduled repayment date, rather than on the day such payment is 
received. 

 

A. Conditions Precedent to OBDD's Obligations. The OBDD’s obligations are subject to the receipt of 
the following items, in form and substance satisfactory to OBDD and its Counsel: 

(1) This Contract duly signed by an authorized officer of Recipient. 
(2) A copy of the ordinance, order or resolution of the governing body of Recipient authorizing the 

borrowing and the contemplated transactions and the execution and delivery of this Contract and 
the other Financing Documents. 

(3) A Line of Credit Trust Deed; Assignment of Rents; Security Agreement and Fixture Filing 
recorded in the real estate records of Lincoln County, Oregon, granting OBDD a lien on the real 
property described in Exhibit B (“Collateral”), subject only to the Permitted Liens, to secure 
repayment of the Loan and the performance of Recipient’s obligations hereunder. 

(4) A Certificate & Indemnification Regarding Hazardous Substances regarding the Collateral. 

(5) An ALTA standard mortgagee title insurance policy issued by Western Title & Escrow, 
Newport, OR, for the Collateral. 

(6) An opinion of Recipient’s Counsel. 

(7) Such other certificates, documents, opinions and information as OBDD may reasonably require. 

B. Conditions to Disbursements. As to any disbursement, OBDD has no obligation to disburse funds 
unless all following conditions are met: 

(1) There is no Default or Event of Default. 

(2) The representations and warranties made in this Contract are true and correct on the date of 
disbursement as if made on such date. 

(3) The OBDD, in the reasonable exercise of its administrative discretion, has sufficient moneys in 
the Special Public Works Fund for use in the Project and has sufficient funding, appropriations, 
limitations, allotments and other expenditure authority to make the disbursement. 

SECTION 5 - CONDITIONS PRECEDENT 
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(4) The OBDD (a) has received a completed Disbursement Request, (b) has received any written 
evidence of materials and labor furnished to or work performed upon the Project, itemized 
receipts or invoices for payment, and releases, satisfactions or other signed statements or forms 
as OBDD may require, (c) is satisfied that all items listed in the Disbursement Request are 
reasonable and that the costs for labor and materials were incurred and are properly included in 
the Costs of the Project, and (d) has determined that the disbursement is only for costs defined 
as eligible costs under the Act and any implementing administrative rules and policies. 

(5) The Recipient has delivered documentation satisfactory to OBDD that, in addition to the 
Financing Proceeds, Recipient has available or has obtained binding commitments for all funds 
necessary to complete the Project. 

(6) Any conditions to disbursement elsewhere in this Contract or in the other Financing Documents 
are met. 

 

A. Use of Proceeds. The Recipient shall use the Financing Proceeds only for the activities described in 
Exhibit C and according to the budget in Exhibit D. The Recipient may not transfer Financing Proceeds 
among line items in the budget without the prior written consent of OBDD. 

B. Costs of the Project. The Recipient shall apply the Financing Proceeds to the Costs of the Project in 
accordance with the Act and Oregon law, as applicable. Financing Proceeds cannot be used for costs 
in excess of one hundred percent (100%) of the total Costs of the Project and cannot be used for pre- 
Award Costs of the Project, unless permitted by Exhibit C. 

C. Costs Paid for by Others. The Recipient may not use any of the Financing Proceeds to cover costs to 
be paid for by other financing for the Project from another State of Oregon agency or any third party. 

 

The Recipient represents and warrants to OBDD: 
A. Estimated Project Cost, Funds for Repayment. A reasonable estimate of the Costs of the Project is 

shown in section 1, and the Project is fully funded. The Recipient will have adequate funds available 
to repay the Loan, and the Maturity Date does not exceed the usable life of the Project. 

B. Organization and Authority. 

(1) The Recipient is a Municipality under the Act, and validly organized and existing under the laws 
of the State of Oregon. 

(2) The Recipient has all necessary right, power and authority under its organizational documents 
and under Oregon law to (a) execute and deliver this Contract and the other Financing 
Documents, (b) incur and perform its obligations under this Contract and the other Financing 
Documents, and (c) borrow and receive financing for the Project. 

(3) This Contract and the other Financing Documents executed and delivered by Recipient have 
been authorized by an ordinance, order or resolution of Recipient’s governing body, and voter 
approval, if necessary, that was adopted in accordance with applicable law and requirements for 
filing public notices and holding public meetings. 

(4) This Contract and the other Financing Documents have been duly executed by Recipient, and 
when executed by OBDD, are legal, valid and binding, and enforceable in accordance with their 
terms. 

SECTION 6 - USE OF FINANCIAL ASSISTANCE 

SECTION 7 - REPRESENTATIONS AND WARRANTIES OF RECIPIENT 
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C. Full Disclosure. The Recipient has disclosed in writing to OBDD all facts that materially adversely 
affect the Project, or the ability of Recipient to make all payments and perform all obligations required 
by this Contract and the other Financing Documents. The Recipient has made no false statements of 
fact, nor has it omitted information necessary to prevent any statements from being misleading. The 
information contained in this Contract and the other Financing Documents is true and accurate in all 
respects. 

D. Pending Litigation. The Recipient has disclosed in writing to OBDD all proceedings pending (or to 
the knowledge of Recipient, threatened) against or affecting Recipient, in any court or before any 
governmental authority or arbitration board or tribunal, that, if adversely determined, would materially 
adversely affect the Project or the ability of Recipient to make all payments and perform all obligations 
required by this Contract and the other Financing Documents. 

E. No Defaults. 
(1) No Defaults or Events of Default exist or occur upon authorization, execution or delivery of this 

Contract or any of the Financing Documents. 
(2) The Recipient has not violated, and has not received notice of any claimed violation of, any 

agreement or instrument to which it is a party or by which the Project or its property may be 
bound, that would materially adversely affect the Project or the ability of Recipient to make all 
payments and perform all obligations required by this Contract and the other Financing 
Documents. 

F. Compliance with Existing Agreements and Applicable Law. The authorization and execution of, and 
the performance of all obligations required by, this Contract and the other Financing Documents will 
not: (i) cause a breach of any agreement, indenture, mortgage, deed of trust, or other instrument, to 
which Recipient is a party or by which the Project or any of its property or assets may be bound; (ii) 
cause the creation or imposition of any third party lien, charge or encumbrance upon any property or 
asset of Recipient; (iii) violate any provision of the charter or other document pursuant to which 
Recipient was organized or established; or (iv) violate any laws, regulations, ordinances, resolutions, 
or court orders related to Recipient, the Project or its properties or operations. 

G. Governmental Consent. The Recipient has obtained or will obtain all permits and approvals, and has 
made or will make all notifications, declarations, filings or registrations, required for the making and 
performance of its obligations under this Contract and the other Financing Documents, for the 
financing or refinancing and undertaking and completion of the Project. 

 

The Recipient covenants as follows: 
A. Notice of Adverse Change. The Recipient shall promptly notify OBDD of any adverse change in the 

activities, prospects or condition (financial or otherwise) of Recipient or the Project related to the 
ability of Recipient to make all payments and perform all obligations required by this Contract or the 
other Financing Documents. 

B. Compliance with Laws. The Recipient shall comply with all applicable laws, rules, regulations and 
orders of any court or governmental authority that relate to this Contract or the other Financing 
Documents, or that relate to the Project. In particular, but without limitation, Recipient shall comply 
with the following, as applicable: 

(1) State procurement regulations found in the Oregon Public Contracting Code, ORS chapters 
279A, 279B and 279C. 

SECTION 8 - COVENANTS OF RECIPIENT 

Port of Newport Special Commission Meeting June 27, 2017 Page 175 of 186



(2) State labor standards and wage rates found in ORS chapter 279C. 

(3) OAR 123-042-0165 (5) requirements for signs and notifications. 

These laws, rules, regulations and orders are incorporated by reference in this Contract to the extent 
required by law. 

C. Project Completion Obligations. The Recipient shall: 
(1) Provide OBDD with copies of all plans and specifications relating to the Project, and a timeline 

for the bidding/award process, at least ten (10) days before advertising for bids. 

(2) Provide a copy of the bid tabulation and notice of award to OBDD within ten (10) days after 
selecting a construction contractor. 

(3) Permit OBDD to conduct field engineering and inspection of the Project at any time. 

(4) Complete the Project using its own fiscal resources or money from other sources to pay for any 
Costs of the Project in excess of the total amount of financial assistance provided pursuant to 
this Contract. 

(5) Complete the Project no later than the Project Completion Deadline, unless otherwise permitted 
by the OBDD in writing. 

(6) No later than the Project Closeout Deadline, provide OBDD with a final project completion 
report on a form provided by OBDD, including Recipient’s certification that the Project is 
complete, all payments are made, and no further disbursements are needed; provided however, 
for the purposes of this Contract, OBDD will be the final judge of the Project’s completion. 

(7) Obtain and maintain as-built drawings for all facilities constructed as part of the Project. 
D. Ownership of Project. During the term of the Loan, the Project is and will continue to be owned by 

Recipient. The Project will be operated by Recipient or by a person under a management contract or 
operating agreement with Recipient. Any such management contract or operating agreement will be 
structured as a “qualified management contract” as described in IRS Revenue Procedure 97-13, as 
amended or supplemented. 

E. Operation and Maintenance of the Project. The Recipient shall operate and maintain the Project in 
good repair and operating condition so as to preserve the long term public benefits of the Project, 
including making all necessary and proper repairs, replacements, additions, and improvements during 
term of the Loan. On or before the Project Closeout Deadline, Recipient shall adopt a plan acceptable 
to OBDD for the on-going operation and maintenance of the Project without reliance on OBDD 
financing and furnish OBDD, at its request, with evidence of such adoption. The plan must include 
measures for generating revenues sufficient to assure the operation and maintenance of the Project 
during the usable life of the Project. 

F. Insurance, Damage. The Recipient shall maintain, or cause to be maintained, insurance policies with 
responsible insurers or self insurance programs, insuring against liability and risk of direct physical 
loss, damage or destruction of the Project, at least to the extent that similar insurance is customarily 
carried by governmental units constructing, operating and maintaining similar facilities. Nothing in 
this provision precludes Recipient from exerting a defense against any party other than OBDD, 
including a defense of immunity. If the Project or any portion is destroyed, any insurance proceeds 
will be paid to OBDD and applied to prepay the outstanding balance on the Loan in accordance with 
section 4.D.(1), unless OBDD agrees in writing that the insurance proceeds may be used to rebuild the 
Project. 
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G. Sales, Leases and Encumbrances. Except as specifically described in Exhibit C, Recipient shall not 
sell, lease, exchange, abandon, transfer or otherwise dispose of any substantial portion of or interest 
in the Project or any system that provides revenues for payment or is security for the Loan, unless 
worn out, obsolete, or, in the reasonable business judgment of Recipient, no longer useful in the 
operation of the Project. Nevertheless, OBDD may consent to such disposition if it has received 90 
days’ prior written notice from Recipient. Such consent may require assumption by transferee of all 
of Recipient’s obligations under the Financing Documents and payment of OBDD’s costs related to 
such assumption, and receipt by OBDD of an opinion of Bond Counsel to the effect that such 
disposition complies with applicable law and will not adversely affect the exclusion of interest on any 
Lottery Bonds from gross income for purposes of federal income taxation under Section 103(a) of the 
Code. The term “Bond Counsel” means a law firm determined by OBDD to have knowledge and 
expertise in the field of municipal law and whose opinions are generally accepted by purchasers of 
municipal bonds. In the case of sale, exchange, transfer or other similar disposition, Recipient shall, 
within 30 days of receipt of any proceeds from such disposition, prepay the entire outstanding balance 
on the Loan in accordance with section 4.D.(1), unless OBDD agrees otherwise in writing. If Recipient 
abandons the Project, Recipient shall prepay the entire outstanding balance of the Loan immediately 
upon demand by OBDD. 

H. Condemnation Proceeds. If the Project or any portion is condemned, any condemnation proceeds will 
be paid to OBDD and applied to prepay the outstanding balance of the Loan in accordance with 
section 4.D.(1). 

I. Financial Records. The Recipient shall keep accurate books and records for the revenues and funds 
that are the source of repayment of the Loan, separate and distinct from its other books and records, 
and maintain them according to generally accepted accounting principles established by the 
Government Accounting Standards Board in effect at the time. The Recipient shall have these records 
audited annually by an independent certified public accountant, which may be part of the annual audit 
of all records of Recipient. 

J. Inspections; Information. The Recipient shall permit OBDD and any party designated by OBDD: (i) 
to inspect, at any reasonable time, the property, if any, constituting the Project; and (ii) at any 
reasonable time, to inspect and make copies of any accounts, books and records, including, without 
limitation, its records regarding receipts, disbursements, contracts, investments and any other related 
matters, and financial statements or other documents related to its financial standing. The Recipient 
shall supply any related reports and information as OBDD may reasonably require. In addition, 
Recipient shall, upon request, provide OBDD with copies of loan documents or other financing 
documents and any official statements or other forms of offering prospectus relating to any other 
bonds, notes or other indebtedness of Recipient that are issued after the date of this Contract. 

K. Records Maintenance. The Recipient shall retain and keep accessible all books, documents, papers, 
and records that are directly related to this Contract, the Project or the Financing Proceeds until the 
date that is three years following the later of the final maturity of the Lottery Bonds or the final maturity 
or redemption date of any obligation, or series of obligations, that refinanced the Lottery Bonds, or 
such longer period as may be required by other provisions of this Contract or applicable law. Such 
documentation includes, but may not be limited to, all documentation necessary to establish the uses 
and investment of the Loan proceeds, all construction contracts and invoices detailing the costs paid 
from Loan proceeds, and all contracts related to the uses of the Project, including leases, management 
contracts and service contracts that relate to the use of the Project. 

L. Diversification Plan and Economic Benefit Data. Recipient’s Export Terminal TIGER VII 
Application  related to the Project states that “the new site infrastructure will accommodate short-
term and long-term job growth within a federally designated economically distressed area, and 
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support growth in Oregon Statewide and Nation Business Clusters, including: Processed Food and 
Beverage Products, Wood and Other Forest Products, Agriculture and Wave Energy Research & 
Development.” Accordingly, Recipient shall: 

(1) No later than one year after the date of this Contract and to promote the competitiveness of the 
Project and ensure that it remains a long-term trade asset for the region, complete and submit to 
OBDD a written action plan detailing Recipient’s strategy for attracting a diversity of commodities 
at the Project (lay-down area). The plan must include at a minimum: timeframe for diversification, 
targeted commodities, key partners, barriers to diversification, marketing strategy and timeframe, 
and a funding strategy. 

 (2) As requested by OBDD, submit specific data on the economic development benefits of the 
Project and other information to evaluate the success and economic impact of the Project, from the 
date of this Contract until six years after the Project Completion Date. The Recipient shall, at its own 
expense, prepare and submit the data within the time specified by OBDD. 

M. Disadvantaged Business Enterprises. ORS 200.090 requires all public agencies to “aggressively 
pursue a policy of providing opportunities for disadvantaged business enterprises, minority-owned 
businesses, woman-owned businesses, businesses that service-disabled veterans own and emerging 
small businesses...” The OBDD encourages Recipient in any contracting activity to follow good faith 
efforts as described in ORS 200.045, available at 
https://www.oregonlegislature.gov/bills_laws/ors/ors200.html. Additional resources are provided by 
the Governor’s Policy Advisor for Economic and Business Equity. Also, the Certification Office for 
Business Inclusion and Diversity at the Oregon Business Development Department maintains a list of 
certified firms and can answer questions. Search for certified MWESB firms on the web at: 
https://oregon4biz.diversitysoftware.com/FrontEnd/VendorSearchPublic.asp. 

N. Professional Responsibility. A professional engineer or architect, as applicable, registered and in good 
standing in Oregon, will be responsible for the design and construction of the Project. All service 
providers retained for their professional expertise must be certified, licensed, or registered, as 
appropriate, in the State of Oregon for their specialty. The Recipient shall follow standard construction 
practices, such as bonding requirements for construction contractors, requiring errors and omissions 
insurance, and performing testing and inspections during construction. 

O. Notice of Default. The Recipient shall give OBDD prompt written notice of any Default as soon as 
any senior administrative or financial officer of Recipient becomes aware of its existence or reasonably 
believes a Default is likely. 

P. Indemnity. To the extent authorized by law, Recipient shall defend (subject to ORS chapter 180), 
indemnify, save and hold harmless OBDD and its officers, employees and agents from and against 
any and all claims, suits, actions, proceedings, losses, damages, liability and court awards including 
costs, expenses, and attorneys’ fees incurred related to any actual or alleged act or omission by 
Recipient, or its employees, agents or contractors; however, the provisions of this section are not to be 
construed as a waiver of any defense or limitation on damages provided for under Chapter 30 of the 
Oregon Revised Statutes or under the laws of the United States or other laws of the State of Oregon. 

Q. Further Assurances. The Recipient shall, at the request of OBDD, authorize, sign, acknowledge and 
deliver any further resolutions, conveyances, transfers, assurances, financing statements and other 
instruments and documents as may be necessary or desirable for better assuring, conveying, granting, 
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assigning and confirming the rights, security interests and agreements granted or intended to be 
granted by this Contract and the other Financing Documents. 

R. Exclusion of Interest from Federal Gross Income and Compliance with Code. 

(1) The Recipient shall not take any action or omit to take any action that would result in the loss of 
the exclusion of the interest on any Lottery Bonds from gross income for purposes of federal 
income taxation, as governed by Section 103(a) of the Code. OBDD may decline to disburse the 
Financing Proceeds if it finds that the federal tax exemption of the Lottery Bonds cannot be 
assured. 

(2) The Recipient shall not take any action (including but not limited to the execution of a 
management agreement for the operation of the Project) or omit to take any action that would 
cause any Lottery Bonds to be “private activity bonds” within the meaning of Section 141(a) of 
the Code. Accordingly, unless Recipient receives the prior written approval of OBDD, Recipient 
shall not permit in excess of ten percent (10%) of either (a) the Financing Proceeds or (b) the 
Project financed or refinanced with the Financing Proceeds to be directly or indirectly used in 
any manner that would constitute “private business use” within the meaning of Section 141(b)(6) 
of the Code, including not permitting more than one half of any permitted private business use 
to be “disproportionate related business use” or private business use unrelated to the government 
use of the Financing Proceeds. Unless Recipient receives the prior written approval of OBDD, 
Recipient shall not directly or indirectly use any of the Financing Proceeds to make or finance 
loans to persons other than governmental units, as that term is used in Section 141(c) of the 
Code. 

(3) The Recipient shall not directly or indirectly use or permit the use of any of the Financing 
Proceeds or any other funds, or take any action or omit to take any action, which would cause 
any Lottery Bonds to be “arbitrage bonds” within the meaning of Section 148(a) of the Code. 

(4) The Recipient shall not cause any Lottery Bonds to be treated as “federally guaranteed” for 
purposes of Section 149(b) of the Code, as may be modified in any applicable rules, rulings, 
policies, procedures, regulations or other official statements promulgated or proposed by the 
Department of the Treasury or the Internal Revenue Service with respect to “federally 
guaranteed” obligations described in Section 149(b) of the Code. For purposes of this paragraph, 
any Lottery Bonds will be treated as “federally guaranteed” if: (a) all or any portion of the 
principal or interest is or will be guaranteed directly or indirectly by the United States of America 
or any agency or instrumentality thereof, or (b) five percent (5%) or more of the proceeds of the 
Lottery Bonds will be (i) used in making loans if the payment of principal or interest is 
guaranteed in whole or in part by the United States of America or any agency or instrumentality 
thereof, or (ii) invested directly or indirectly in federally insured deposits or accounts, and (c) 
none of the exceptions described in Section 149(b)(3) of the Code apply. 

(5) The Recipient shall assist OBDD to ensure that all required amounts are rebated to the United 
States of America pursuant to Section 148(f) of the Code. The Recipient shall pay to OBDD 
such amounts as may be directed by OBDD to satisfy the requirements of Section 148(f) 
applicable to the portion of the proceeds of any tax-exempt bonds, including any Financing 
Proceeds or other amounts held in a reserve fund. The Recipient further shall reimburse OBDD 
for the portion of any expenses it incurs related to the Project that is necessary to satisfy the 
requirements of Section 148(f) of the Code. 

(6) Upon OBDD’s request, Recipient shall furnish written information regarding its investments and 
use of Financing Proceeds, and of any facilities financed or refinanced therewith, including 
providing OBDD with any information and documentation that OBDD reasonably determines is 
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necessary to comply with the arbitrage and private use restrictions that apply to the Lottery 
Bonds. 

(7) Notwithstanding anything to the contrary, so long as is necessary to maintain the exclusion from 
gross income for purposes of federal income taxation of interest on any Lottery Bonds, the 
covenants contained in this subsection will survive the payment of the Loan and the Lottery 
Bonds, and the interest thereon, including the application of any unexpended Financing 
Proceeds. The Recipient acknowledges that the Project may be funded with proceeds of the 
Lottery Bonds and that failure to comply with the requirements of this subsection could 
adversely affect any exclusion of the interest on the Lottery Bonds from gross income for federal 
income tax purposes. 

(8) Neither Recipient nor any related party to Recipient, within the meaning of 26 C.F.R. §1.150- 
1(b), shall purchase any Lottery Bonds, from which proceeds were used to finance the Project, 
in an amount related to the amount of the Loan. 

 

Any of the following constitutes an “Event of Default”: 
A. The Recipient fails to make any Loan payment when due. 
B. The Recipient fails to make, or cause to be made, any required payments of principal, redemption 

premium, or interest on any bonds, notes or other material obligations, for any other loan made by the 
State of Oregon. 

C. Any false or misleading representation is made by or on behalf of Recipient in this Contract, in any 
other Financing Document or in any document provided by Recipient related to this Loan or the Project 
or in regard to compliance with the requirements of Section 103 and Sections 141 through 150 of the 
Code. 

D. (1) A petition, proceeding or case is filed by or against Recipient under any federal or state 
bankruptcy or insolvency law, and in the case of a petition filed against Recipient, Recipient 
acquiesces to such petition or such petition is not dismissed within 20 calendar days after such 
filing, or such dismissal is not final or is subject to appeal; 

(2) The Recipient files a petition seeking to take advantage of any other law relating to bankruptcy, 
insolvency, reorganization, liquidation, dissolution, winding-up or composition or adjustment of 
debts; 

(3) The Recipient becomes insolvent or bankrupt or admits its inability to pay its debts as they 
become due, or makes an assignment for the benefit of its creditors; 

(4) The Recipient applies for or consents to the appointment of, or taking of possession by, a 
custodian (including, without limitation, a receiver, liquidator or trustee) of Recipient or any 
substantial portion of its property; or 

(5) The Recipient takes any action for the purpose of effecting any of the above. 
E. The Recipient defaults under any other Financing Document and fails to cure such default within the 

applicable grace period. 
F. The Recipient fails to perform any obligation required under this Contract, other than those referred 

to in subsections A through E of this section 9, and that failure continues for a period of 30 calendar 
days after written notice specifying such failure is given to Recipient by OBDD. The OBDD may 
agree in writing to an extension of time if it determines Recipient instituted and has diligently pursued 
corrective action. 

SECTION 9 - DEFAULTS 
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A. Remedies. Upon any Event of Default, OBDD may pursue any or all remedies in this Contract or any 

other Financing Document, and any other remedies available at law or in equity to collect amounts 
due or to become due or to enforce the performance of any obligation of Recipient. Remedies may 
include, but are not limited to: 

(1) Terminating OBDD’s commitment and obligation to make any further disbursements of 
Financing Proceeds under the Contract. 

(2) Declaring all payments under the Contract and all other amounts due under any of the Financing 
Documents immediately due and payable, and upon notice to Recipient the same become due 
and payable without further notice or demand. 

(3) Barring Recipient from applying for future awards. 

(4) Withholding amounts otherwise due to Recipient for application to the payment of amounts due 
under this Contract, including as provided in ORS 285B.449. 

(5) Foreclosing liens or security interests pursuant to this Contract or any other Financing Document. 

B. Application of Moneys. Any moneys collected by OBDD pursuant to section 10.A will be applied 
first, to pay any attorneys’ fees and other fees and expenses incurred by OBDD; then, to pay interest 
due on the Loan; then, to pay principal due on the Loan; and last, to pay any other amounts due and 
payable under this Contract or any of the Financing Documents. 

C. No Remedy Exclusive; Waiver; Notice. No remedy available to OBDD is intended to be exclusive, 
and every remedy will be in addition to every other remedy. No delay or omission to exercise any right 
or remedy will impair or is to be construed as a waiver of such right or remedy. No single or partial 
exercise of any right power or privilege under this Contract or any of the Financing Documents will 
preclude any other or further exercise thereof or the exercise of any other such right, power or 
privilege. The OBDD is not required to provide any notice in order to exercise any right or remedy, 
other than notice required in section 9 of this Contract. 

D. Default by OBDD. In the event OBDD defaults on any obligation in this Contract, Recipient’s remedy 
will be limited to injunction, special action, action for specific performance, or other available 
equitable remedy for performance of OBDD’s obligations. 

 

A. Time is of the Essence. The Recipient agrees that time is of the essence under this Contract and the 
other Financing Documents. 

B. Relationship of Parties; Successors and Assigns; No Third Party Beneficiaries. 
(1) The parties agree that their relationship is that of independent contracting parties and that 

Recipient is not an officer, employee, or agent of the State of Oregon as those terms are used in 
ORS 30.265. 

(2) Nothing in this Contract gives, or is to be construed to give, directly or indirectly, to any third 
persons any rights and benefits greater than those enjoyed by the general public. 

(3) This Contract will be binding upon and inure to the benefit of OBDD, Recipient, and their 
respective successors and permitted assigns. 

SECTION 10 - REMEDIES 

SECTION 11 - MISCELLANEOUS 
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(4) The Recipient may not assign or transfer any of its rights or obligations or any interest in this 
Contract or any other Financing Document without the prior written consent of OBDD. The 
OBDD may grant, withhold or impose conditions on such consent in its sole discretion. In the 
event of an assignment, Recipient shall pay, or cause to be paid to OBDD, any fees or costs 
incurred because of such assignment, including but not limited to attorneys’ fees of OBDD’s 
Counsel and Bond Counsel. Any approved assignment is not to be construed as creating any 
obligation of OBDD beyond those in this Contract or other Financing Documents, nor does 
assignment relieve Recipient of any of its duties or obligations under this Contract or any other 
Financing Documents. 

(5) The Recipient hereby approves and consents to any assignment, sale or transfer of this Contract 
and the Financing Documents that OBDD deems to be necessary. 

C. Disclaimer of Warranties; Limitation of Liability. The Recipient agrees that: 

(1) The OBDD makes no warranty or representation, either express or implied, as to the value, 
design, condition, merchantability or fitness for particular purpose or fitness for any use of the 
Project or any portion of the Project, or any other warranty or representation. 

(2) In no event are OBDD or its agents liable or responsible for any direct, indirect, incidental, 
special, consequential or punitive damages in connection with or arising out of this Contract or 
the existence, furnishing, functioning or use of the Project. 

D. Notices. All notices to be given under this Contract or any other Financing Document must be in 
writing and addressed as shown below, or to other addresses that either party may hereafter indicate 
pursuant to this section. Notices may only be delivered by personal delivery or mailed, postage 
prepaid. Any such notice is effective five calendar days after mailing, or upon actual delivery if 
personally delivered. 

If to OBDD: Assistant Director, Economic Development 
Oregon Business Development Department 
775 Summer Street NE Suite 200 
Salem OR 97301-1280 

If to Recipient: Port Manager 
Port of Newport 
600 SE Bay Blvd 
Newport OR 97365-4338 

E. No Construction against Drafter. This Contract is to be construed as if the parties drafted it jointly. 

F. Severability. If any term or condition of this Contract is declared by a court of competent jurisdiction 
as illegal, invalid or unenforceable, that holding will not invalidate or otherwise affect any other 
provision. 

G. Amendments, Waivers. This Contract may not be amended without the prior written consent of OBDD 
(and when required, the Department of Justice) and Recipient. This Contract may not be amended in 
a manner that is not in compliance with the Act. No waiver or consent is effective unless in writing 
and executed by the party against whom such waiver or consent is sought to be enforced. Such waiver 
or consent will be effective only in the specific instance and for the specific purpose given. 

H.  Attorneys’ Fees and Other Expenses. To the extent permitted by the Oregon Constitution and the 
Oregon Tort Claims Act, the prevailing party in any dispute arising from this Contract is entitled to 
recover its reasonable attorneys’ fees  and  costs  at trial and  on  appeal.  Reasonable  attorneys’ fees 
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cannot exceed the rate charged to OBDD by its attorneys. The Recipient shall, on demand, pay to 
OBDD reasonable expenses incurred by OBDD in the collection of Loan payments. 

I. Choice of Law; Designation of Forum; Federal Forum. The laws of the State of Oregon (without giving 
effect to its conflicts of law principles) govern all matters arising out of or relating to this Contract, 
including, without limitation, its validity, interpretation, construction, performance, and enforcement. 

Any party bringing a legal action or proceeding against any other party arising out of or relating to 
this Contract shall bring the legal action or proceeding in the Circuit Court of the State of Oregon for 
Marion County (unless Oregon law requires that it be brought and conducted in another county). Each 
party hereby consents to the exclusive jurisdiction of such court, waives any objection to venue, and 
waives any claim that such forum is an inconvenient forum. 

Notwithstanding the prior paragraph, if a claim must be brought in a federal forum, then it must be brought 
and adjudicated solely and exclusively within the United States District Court for the District of Oregon. 
This paragraph applies to a claim brought against the State of Oregon only to the extent Congress has 
appropriately abrogated the State of Oregon’s sovereign immunity and is not consent by the State of 
Oregon to be sued in federal court. This paragraph is also not a waiver by the State of Oregon of any 
form of defense or immunity, including but not limited to sovereign immunity and immunity based on 
the Eleventh Amendment to the Constitution of the United States. 

J. Integration. This Contract (including all exhibits, schedules or attachments) and the other Financing 
Documents constitute the entire agreement between the parties on the subject matter. There are no 
unspecified understandings, agreements or representations, oral or written, regarding this Contract. 

K. Execution in Counterparts. This Contract may be signed in several counterparts, each of which is an 
original and all of which constitute one and the same instrument. 

The Recipient, by its signature below, acknowledges that it has read this Contract, understands it, and 
agrees to be bound by its terms and conditions. 

 

 

STATE OF OREGON 
acting by and through the 

Oregon Business Development Department 

PORT OF NEWPORT 

By:    By:    
Chris Cummings, Assistant Director 
Economic Development 

Walter Chuck, Commission President 

Date:    Date:      
 

APPROVED AS TO LEGAL SUFFICIENCY IN ACCORDANCE WITH ORS 291.047: 

/s/ David Elott as per email dated 14 April 2017 
David Elott, Assistant Attorney General 
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As used in this Contract, the following terms have the meanings below. 

“Act” means ORS 285B.410 through 285B.482, as amended. 

“Award” means the award of financial assistance to Recipient by OBDD dated 2 June 2016. 

“C.F.R.” means the Code of Federal Regulations. 

“Code” means the Internal Revenue Code of 1986, as amended, including any implementing 
regulations and any administrative or judicial interpretations. 

“Costs of the Project” means Recipient’s actual costs (including any financing costs properly allocable 
to the Project) that are (a) reasonable, necessary and directly related to the Project, (b) permitted by 
generally accepted accounting principles to be Costs of the Project, and (c) are eligible or permitted uses 
of the Financing Proceeds under applicable state or federal statute and rule. 

“Counsel” means an attorney at law or firm of attorneys at law duly admitted to practice law before 
the highest court of any state, who may be of counsel to, or an employee of, OBDD or Recipient. 

“Default” means an event which, with notice or lapse of time or both, would become an Event of 
Default. 

“Financing Documents” means this Contract and all agreements, instruments, documents and 
certificates executed pursuant to or in connection with OBDD’s financing of the Project. 

“Financing Proceeds” means the proceeds of the Loan. 

“Lottery Bonds” means any bonds issued by the State of Oregon that are special obligations of the 
State of Oregon, payable from unobligated net lottery proceeds, the interest on which is exempt from 
federal income taxation, together with any refunding bonds, used to finance or refinance the Project 
through the initial funding or refinancing of all or a portion of the Loan. 

“Municipality” means any entity described in ORS 285B.410(9). 
“ORS” means the Oregon Revised Statutes. 

“Permitted Liens” means the permitted liens listed in Exhibit B. 
“Project Completion Date” means the date on which Recipient completes the Project. 

EXHIBIT A - GENERAL DEFINITIONS 
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A. Full Faith and Credit Pledge. The Recipient pledges its full faith and credit and taxing power within 

the limitations of Article XI, sections 11 and 11 b, of the Oregon Constitution to pay the amounts due 
under this Contract. This Contract is payable from and secured by all lawfully available funds of 
Recipient. 

B. Real Property Collateral. Approximately 8.95 acres of real property located in Lincoln County, OR, 
with address at 1430 SE Bay Blvd., Newport, OR 97365, and more particularly described as: 

Beginning at a point 70.21 feet South and 743.66 feet West of the Meander Corner on the East line of 
Section 9, Township 11 South, Range 11 West, Willamette Meridian, in Lincoln County, Oregon, said 
point also being on the Westerly boundary of Northwest Natural Gas Company property and the 
Southerly boundary of County Road No. 515 right-of-way; thence along the Northwest Natural Gas 
property boundary South 13° 44' 45" East, 198.23 feet; thence South 3° 34' 30" East, 380.17 feet; 
thence leaving said boundary South 79° 05' 40" West, 724.54 feet to the Easterly boundary of access 
road right-of-way; thence along said right-of-way boundary North 3° 34' 30" West, 470.22 feet to the 
Southern boundary of County Road No. 515 right-of-way; thence along said county road right-of-way 
the following courses and distances: North 65° 23' 00" East, 120.57 feet; South 0° 22' 45" East, 28.66 
feet; North 68° 44' 27" East, 11.47 feet; North 59° 08' 15" East, 353.30 feet; North 77° 30' 00" East, 
113.80 feet; and North 86° 29' 15" East, 135.59 feet to the Northwest Natural Gas Company property 
boundary and the point of beginning. 

Permitted liens include all exceptions listed in that Preliminary Title Report, Order # WT0140122, 
prepared on March 22, 2017 by Western Title & Escrow, 255 SW Coast Highway, Suite 100, Newport, 
OR 97365. 

EXHIBIT B - SECURITY 
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The Recipient shall complete improvements to create a new International Terminal Shipping Facility on 
its property located at 1430 SE Bay Blvd., Newport, OR 97365, including but not limited to the following 
components: 

• Site preparation 
• Drainage 
• Underground Utilities 
• Water improvements 
• Sanitary sewer improvements 
• Sub-base and Paving 

 

 
 OBDD Funds Other / Matching Funds 

Activity Approved Budget Approved Budget 

Engineering $218,000 $0 

Construction 991,409 4,578,879 

Contingency 647,391 0 

Legal 15,700 0 

Construction Management 127,500 0 

Total $2,000,000 $4,578,879 
 

EXHIBIT C - PROJECT DESCRIPTION 

EXHIBIT D - PROJECT BUDGET 
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